7 February 1985

EUROPEAN COMMUNITY - TARIFF TREATMENT ON IMPORTS OF CITRUS
PRODUCTS FROM CERTAIN COUNTRIES IN THE
MEDITERRANEAN REGION

Report of the Panel
(L/5776)

l. Introduction

11 In a communication dated 15 June 1982 and circulated to contracting parties (L/5337), the
United States stated that the preferences granted on citrus products' from certain Mediterranean countries®
by the European Economic Community were inconsistent with the obligations of the EEC under Article |
of the General Agreement and that these preferences continued to have an adverseeffect on United States
citrusexports, which did not receive preferences. Earlier consultations between the United States and
the European Community under Article XXII on 30 October 1980 (L/5012 and L/5037) and under
Article XXII1:1 on 20 April 1982, had not led to a satisfactory adjustment of the matter. Therefore
the United States requested the CONTRACTING PARTIES to establish a panel to review the matter
pursuant to Article XXIII:2.

1.2 The European Community responded in a communication dated 26 June 1982 (L/5339), that
the preferentia tariff arrangements on citrus products were one element of agreements between the
Community and certain Mediterranean countrieswhich had been examined under the procedures under
Article XX1V. The Community considered thetariff arrangementsto be consistent with Article XXIV
and the United States' complaint to be thus inadmissible.

1.3 The United States' request for a panel was discussed by the GATT Council at its meetings
of 29 June 1982 (C/M/159) and 21 July 1982 (C/M/160). At that latter meeting, it was suggested
that the Director-General use his good offices with a view to the conciliation of the outstanding
differences between the parties. At the Council meeting of 1 October 1982, the Director-Generd reported
that he had met with the partiesin August and September on the possibility of working out a practical
solutionto thematter. Hehad made aproposa onthebasis of which the parties might open negotiations.
Giventheresponseto hisproposal, the Director-General had concluded that no purposewould be served
to continue the process of good offices as it did not appear to be possible to conciliate the outstanding
differences between the parties. Under these circumstances, the United States renewed its request at
the Council meeting for the establishment of a panel (C/M/161).

1.4 At its meeting of 2 November 1982, the Council agreed to establish a panel. The Chairman
of the Council was authorized to decide on appropriate terms of reference in consultation with the two

Mhe United States complaint related to the following products: fresh sweet oranges, fresh lemons, fresh grapefruit, fresh tangerines,
orange juice, lemon juice, grapefruit juice, grapefruit sesgments and dry pectin.

2The EC grants tariff preferences on imports of the above citrus products to the following countries in the Mediterranean region:
Algeria, Cyprus, Egypt, Israel, Jordan, Lebanon, Malta, Morocco, Spain, Tunisia and Turkey.
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parties concerned and with other contracting parties who had indicated an interest in the matter,
and in consultation with the two parties concerned, to designate the Chairman and the members of
the panel (C/M/162).

15 At the Council meeting of 26 May 1983, the Chairman informed the Council that on the basis
of consultations with delegations, agreement had been reached on the following terms of reference:

"To examine in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the United States, relating to the tariff trestment accorded by the
European Community to imports of citrus products from certain countriesin the Mediterranean region
(L/5337), and to make such findings as will assist the CONTRACTING PARTIES in making
recommendations or rulings, as provided for in Article XXI11:2."

The Chairman aso stated that:

"Agreement on the above-mentioned terms of reference has been reached on the basis of the
following understandings. Asregardsproduct coverage, itisunderstood that the reference to document
L/5337 means areference to the products indicated therein. Given the special nature of this matter,
in that the tariff treatment which is to be examined by the Panel is an element of Agreements entered
into by the European Community with certain Mediterranean countries, it is expected that the Panel
will take due account, inter alia, of the reports of the working parties relating to these agreements
and of the minutes of the Council sessions where these reports were discussed and adopted, and, in
setting up its own working procedures, will provide adequate opportunities for these countries to
participate in the work of the Panel as necessary and appropriate.”

The Council took note of the terms of reference and of the Chairman's statement (C/M/168).

1.6 At its meeting of 12 July 1983, the Council was informed and took note of, that following
consultation with the two parties concerned, the composition of the Panel was as follows (C/M/170):

Chairman: Mr. P. Wurth

Members: Mr. B. Eberhard
Mr. J. Goodman
Mr. A. Kuosmanen
Mr. H. Puri

1.7 Giventhe special nature of the matter, the Panel decided to invitethose M editerranean countries
who benefit from tariff preferences on their exports of citrus into the Community and who are contracting
parties®, to be present at the Panel's meetings with the United States and the European Community
to hear the arguments of these two partiesto the dispute. The Panel also invited Morocco to be present,
on the basis of arequest by Morocco and of its considerable commercial interest in the matter. These
Mediterranean countries were invited individually to provide the Panel with written memoranda on
theUnited States' complaint and were afforded the opportunity to makeoral presentationsat the Panel's
meetings with the parties. Spain submitted written memorandato the Panel. Egypt, Israel, Morocco
and Spain made oral presentations.

1.8 The representatives of Australia, Brazil, Chile and Pakistan notified to the Council that they
respectively had asubstantia interest in the matter before the Panel (C/M/167, C/M/170, and C/M/159
respectively). The Panel invited these interested parties to provide it with written memoranda on the

3Cyprus, Egypt, Israel, Malta, Spain, Tunisia (applies GATT provisionally) and Turkey.
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United States complaint. The Pandl aso afforded these parties the opportunity to present ora testimony.
Australia and Chile each submitted a written memorandum to the Panel. Chile availed itself of the
opportunity to present oral testimony to the Panel.

1.9 ThePane met withthepartiestothedisputeand certain M editerranean countries(ref. para 1.7)
on 31 October 1983, 29 November 1983 (with Chile), 13 February 1984, and 12 March 1984. The
Panel met internally on 7 July 1983, 21 September 1983, 28 October 1983, 4 November 1983,
16 November 1983, 29 November 1983, 2 December 1983, 7 December 1983, 26 January 1984,
14 February 1984, 21 February 1984, 12 March 1984, 13 March 1984, 6 April 1984, 7 April 1984,
9 April 1984, 14 May 1984, ? May 1984, 29 June 1984, 6 July 1984, 9 July 1984, 14 September 1984,
9 November 1984, and 3-7 December 1984.

1.10 Information and argumentssubmitted by thetwo partiesto thedispute, their repliesto questions
and requests put by the Panel, information and arguments submitted by certain Mediterranean countries
and by other interested parties, aswell asrelevant GATT and other documentation served as the basis
for the Panel's examination of the matter.

1. Factual aspects

2.1 The following is a description of the factual aspects relating to the tariff treatment accorded
by the European Community to imports of citrus products from certain countries in the Mediterranean
region, which was the object of the complaint by the United States.

2.2 Table 2.1 gives the preferentia tariff rates applied by the European Community on imports
of certain citrus products originating from certain Mediterranean countries as well as the rates applied
to imports from non-preference receiving countries including the United States.*

4For certain of thecitrus products covered under the complaint the Community accords preferenceson importsoriginating in developing
countries under the EC Scheme of Generalized Tariff Preferences (grapefruit sesgments, grapefruit juice and dry pectin), imports originating
in the least-developed developing countries (fresh grapefruit), and imports originating in the African, Caribbean and Pecific States under
the Lomé Convention (fresh oranges, fresh tangerines, fresh grapefruit, grapefruit ssgments, orange juice, grapefruit juice, lemon juice,
and dry pectin). Asthese preferences were not covered under the United States complaint, these preferential rates have not been indicated
in Table 2.1.
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2.3 In Table 2.2, thetariff rates that are shown in Table 2.1 have been converted into percentages
of reduction from the EC Common Customs Tariff (CCT); e.g. if the CCT rate is 10 per cent and
the duty applied to imports from country X is 2 per cent, country X enjoys an 80 per cent preference
or 80 per cent reduction in the CCT.
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2.4 TheEC hasaccorded tariff bindingsover theyearsonthecitrus products covered under
the complaint, with the exception of fresh "winter" sweet oranges (i.e. sweet orangesimported
during the period 16 October to 31 March), fresh tangerines, fresh lemons, dry pectin, and
the more concentrated orange, grapefruit, and lemon juices (ex 20.07 A 11l). Table 2.3 sets
out the chronology of the EC tariff concessions.
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Table 2.3: Chronology of EC Tariff Concessions on Certain Citrus Products

(Countries indicated within parentheses are those which have
initial negotiating rights® ?)

ex (b) of avalue of 30 ECU or
less per 100 kg., net
weight

EC Common Customs Tariff Heading 1962 1967 1973 1979
Nos. (EC-6 Kennedy (EC-9 Tokyo
Article XXIV:6) Round Article Round
Schedule XL Schedule XL XXIV:6) Schedule LXXII
Schedule LXXII
08.02
ex A. Oranges
I. Sweet oranges, fresh
(@ from 1 April to 30 April 15% (IL3, US, ZA) 13% (BRY, US',
ZA)
(b) from 1 May to 15 May 15% (IL3, US, ZA) 6% (BR*, US',
ZA)
(c) from 16 May to 15 October 15% (IL3, US, ZA) 4% (BR*, US,
ZA)
ex D. Grapefruit, fresh 12% (UK, US, ZA) 6% 4% (ZA) 3%
20.06
ex B.Il not containing added spirit
ex (a) containing added sugar, in
immediate packing of a net
capacity of more than 1 kg.
2. Grapefruit segments 23% + ads® (ZA) 20% + ads® 20% + ads® 17% + 2% ads’
(US, ZA)
ex (b) containing added sugar in
immediate packing of a net
capacity of 1 kg. or less 25% + ads® 20% + ads®
2. Grapefruit segments (US:, ZA) 20% + ads’ (US:, ZA) 17% + 2% ads
ex (c) not containing added sugar in
immediate packing of a net
capacity:
ex.1 of 4.5 kg. or more
ex (dd) Grapefruit
segments 23%° (US, ZA) 23%°
(US, ZA)
ex 2. of less than 4.5 kg.
ex (bb) Grapefruit
segments 23% (US, ZA) 23% (US, ZA)
20.07
ex B. Of a specific gravity of 1.33 or
lessat 15 C
ex Il ex (8 Of avaue exceeding
30 ECU per 100 kg., net
weight
1. Orange juice 20% + ads'® (US) 19% + ads' 19% + ads'
s
2. Grapefruit juice 19% + ads'® (US) 15% + ads' 15% + ads'
s
ex 3. Lemon juice
(ag) containing added sugar 19% + ads'’ (US) 18% + ads® 18% + ads®
(bb) other 19% (US) 19% (US)
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EC Common Customs Tariff Heading 1962 1967 1973 1979
Nos. (EC-6 Kennedy (EC-9 Tokyo
Article XXIV:6) Round Article Round
Schedule XL Schedule XL XXIV:6) Schedule LXXII
Schedule LXXII
1. Orange juice
(@) With an added sugar
content exceeding 30% by
weight 20% + ads'® (US) 19% + ads' 19% + ads'
(us
(bb) Other 20% + ads'® (US) 19% + ads' 19% + ads'
(us
2. Grapefruit juice
(aa) with added sugar content
exceeding 30% by weight 20% + ads'® (US) 15% + ads' 15% + ads'
(us
(bb) Other 20% + ads'® (US) 15% + ads' 15% + ads'
(us
3. Lemon juice
(aa) with an added sugar
content exceeding 30% by
weight 19% + ads'’ (US) 18% + ads' 18% + ads'
(bb) with an added sugar
content of 30% or less by
weight 19% + ads'® (US) 18% + ads' 18% + ads'
(cc) not containing added sugar 19% (US) 19% (US)

Country abbreviations used are: BR (Braxzil), IL (Isragl), UK (United Kingdom), US (United States) and ZA (South Africa).

2The Commission of the European Communities has notified the Secretariat that with effect from 1 August 1974 the concessions previoudy
granted by the European Economic Community (Schedule XL), the Member States of the European Community for Coa and Steel
(Schedule XL bis), the United Kingdom - Metropolitan Territory (Schedule XIX, Section A, Parts | and Il), Denmark (Schedule XXII)
and Ireland (Schedule LXI, Parts| and 1) have been withdrawn and are replaced by the concessionsin the Common Tariff of the European
Communities contained in Schedules L XXII - European Economic Community and L XXI1 bis- Member States of the European Community
of Coal and Steel (L/4067 and L/4537).

SPursuant to the accession of Israel to the GATT, for the period 1 April-30 September.

415 per cent

515 per cent for the period 16 May-31 May and 4 per cent for the period 1 June-30 September.

5The Community reserved the right to charge over and above the bound duty an additional duty on the sugar content (calculated in

sucrose) in excess of 9 per cent by weight. The tolerance level of 9 per cent was bound.

"Additional duty on sugar content was bound and fixed at a standard rate of 2 per cent ad valorem of the customs value of the goods.

8Dillon Round.

°0Of less than 5 kg.

19The Community reserved the right to charge over and above the bound duty, an additional duty on the sugar content (calculated
in sucrose) in excessof 13 per cent by weight, 3 per cent asregardslemonjuice. Thetolerancelevelsof 13 per cent and 3 per cent respectively
were bound.
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2.5 At the time of the entry into force of the General Agreement in 1948, Algeria® was a part of
the French Customs Territory, there having been freedom of trade between France and Algeriasince
1939. Inaddition, Morocco and Tunisiahad free accessfor their exportsto France. Thesetwo countries
were included in Annex B: "List of territories of the French Union referred to in Article 1:2(b)".
When the original six EEC members States signed the Treaty of Rome in 1957, they also signed the
Declaration of Intent on the Association of the Independent Countries of the Franc Areawith the EEC,
that was annexed thereto. Under this Declaration, the member States declared their readiness to open
negotiations " with the view to concluding conventionsfor economic association with the Community"”.

2.6 The first country in the Mediterranean region to be granted EEC-wide preferences on citrus
was Greece. The EC signed an Association Agreement in 1962 with Greece, which in now a member
State of the Community. Alsoin 1962 thefirst EEC regulations concerning fresh fruits and vegetables
cameinto force, including provisionsfor the establishment of common quality standards, progressive
reduction of duties onintra-Community trade, harmonization of duties onimportsfrom third countries,
and the fixing of references prices with compensatory taxes on imports priced below the reference
prices. In 1968, the Community started granting a 20 per cent preference on fresh citrus (except
grapefruit) from Turkey. The following year this preference was improved to 40 per cent. Alsoin
1969, Morocco and Tunisia received an 80 per cent preference on these products. The EC granted
a 40 per cent preference on fresh citrus to Isradl (including grapefruit and grapefruit segments) and
Spain (except grapefruit) in 1970. Maltareceived a40 per cent preference on fresh orangesin 1971.
With effect from 1973, preferences for Turkey were improved from 40 to 50 per cent on fresh citrus
hybrids and lemons. Cyprus, Egypt and Lebanon began receiving a 40 per cent preference that year
on fresh citrus (except grapefruit).

2.7 Also in 1973, the United Kingdom, Ireland and Denmark acceded to the EEC. The national
tariffs of these three were aligned to the Community tariff ratesin five equal stagesfrom 1973 to 1978.
These nationa tariffs on citrus were generaly lower (in some cases duty-free) than the Community
rates. In the Article XXIV:6 negotiations in 1973-74 the enlarged Community made further bound
tariff reductions on grapefruit and on " summer" oranges but no new concessions on other citrusfruits.
As of 1974 the three new members aso began aigning to the EEC preferences granted to the
Mediterranean countries (prior to the EEC accession the UK maintained preferentia dutiesfor Cyprus
and Malta). Thus by January 1978 the three new member States were applying the EEC preferential
tariff ratesto Mediterranean countriesas well the full EEC Common Customs Tariff on citrus products
to non-preference receiving countries.

2.8 In 1975 the EEC introduced a comprehensive régime of import protection to replace national
guantitative restrictions on processed fruits and vegetables. During the period 1975 to 1978 the
Community deepened the preferences on fresh citrus for certain Mediterranean countries, extended
preferences on fresh grapefruit and grapefruit segments to certain countries, introduced preferences
on citrus juices, and added Algeriaand Jordan to the list of Mediterranean preference recipients. The
EC preferences on citrus products have remained at the same levels since 1978 except for Turkey.
Beginning in 1981 the EEC took stepsto eliminate customsdutieson agricultural productsfrom Turkey.
Therefore, Turkey enjoys preferences from 60 to 100 per cent on citrus products as of 1983.

5Algeria acquired independence on 3 July 1962. Since then it has been considered as a country applying the General Agreement on
ade facto basis. During the information of the Community of Six. some EEC countries continued to consider Algeriaasif it were a French
dependent, and applied tariff cuts to it. However, other EEC members did not.
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2.9 The citrus preferences described above were granted to M editerranean countries under agreements
which were notified and examined under the GATT. In some cases there have been more than one
instrument concluded between the Community and an individual Mediterranean country (for example
Egypt, Isragl, Lebanon, Morocco, Tunisiaand Turkey). Thefirst EC Agreement (after Greece) with
a Mediterranean country covering imports of citrusfruit into the EC, was an Association Agreement
signed with Turkey in 1963. Thiswas presented in the GATT as an interim agreement leading to the
formation of a customs union. In 1969, the EC signed agreements with Morocco and Tunisiarespectively,
which were presented in the GATT as interim agreements | eading to the formation of afree-trade area.
The sameyear the EC requested awaiver from itsobligationsunder Articlel in order to reduce customs
duties on citrus fruits originating from Isragl and Spain. The request for a waiver was not granted.
Thenext year, the EC signed separ ate agreementswith thesetwo countriesand presented them asinterim
agreementsleading totheformation of afree-tradearea(inthecaseof Spainit wasnoted that the creation
of afree-trade area was the minimum objective, likely at alater stage to be developed into a customs
union). Also in 1970, the EC signed an agreement with Malta presented as an Additional Protocol
with Turkey presented as further defining the moddities during atransitiona stage for redizing a customs
union. In 1972, the EC signed an agreement with Cyprus which was presented as an interim agreement
leading to the formation of a customs union. Moreover, the EC signed agreements with Egypt and
L ebanon respectively, and presented them asinterim agreements|eading to theformation of afree-trade
area. A supplementary Protocol was signed with Turkey in 1973 and presented as a further step in
the progressive formation of a customs union. The EC signed new Cooperation Agreements with
Algeria, Morocco and Tunisiain 1976 and with Egypt, Jordan, and Lebanon in 1977. These Agreements
did not comprise any reciproca free-trade obligation on the part of the Maghreb or Mashrag countries
as regards imports originating from the EC.

2.10  Accordingly, the agreementscurrently in force between the Community and the M editerranean
countriesconcerned, under which EC preferenceson citrus aregranted at thistime, have been presented
to the GATT by the parties as interim agreements leading to the formation of a customs union under
ArticleXXI1V (Cyprus, Maltaand Turkey), asinterim agreementsleading to theformation of afree-trade
areaunder Article XXIV (Isragl and Spain), or as agreements comprising a free-trade area obligation
onthe part of the EC under Article XXIV but no reciproca commitments by the other parties consonant
with Part IV (Algeria, Egypt, Jordan, Lebanon, Morocco and Tunisia).

2.11  The section included in the Annex provides by individual Mediterranean country, the dates
on which the agreements governing the citrus preferences were concluded and entered into force, when
they were notified and examined in the GATT, extracts from the reports of the working parties, and
from the minutes of the Council which discussed the agreements, and information regarding the
application of the agreements on the basis of the last biennia reports submitted by the parties.

2.12  Thetableswhichfollow weresubmitted by the partiesand relateto tradein the products covered
by thecomplaint. Tables2.4through 2.13 were prepared by the United States, and Tables2. 14 through
2.24 by the EEC. Table 2.4 shows imports into EC-6 and EC-9 of oranges, lemons, and grapefruit
from the United States and el sewhere during 1966-1982. Tables 2.5-2.13 show United States exports
to the EC and other destinations from 1966-1983 (in some cases 1978-1983) arranged by products as
follows. oranges(Table?2.5), tangerines(Table2.6), lemons(Table2.7), grapefruit (Table2.8), pectin
(Table 2.9), grapefruit segments (Table 2.10), orangejuice (Table2.11), grapefruit juice (Table 2.12)
andlemonjuice(Table2.13). Tables2.14-2.24 show EC importsfrom theUnited States, M editerranean
countriesand other suppliersfrom 1974 (in somecases earlier) to 1982 arranged by products asfollows:
oranges (Tables 2.14 and 2.15), tangerines (Table 2.16), lemons (Tables 2.17 and 2.18), grapefruit
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(Table 2.19), pectin (Table 2.20), grapefruit segments (Table 2.21), orange juice (Table 2.22), grapefruit
juice (Table 2.23) lemon juice (Table 2.24).
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TABLE 2.6
UNITED STATES. EXPORTS OF TANGERINES, CALENDAR YEARS
1967-1983
Year EC Other Total EC Other
Metric tonnes Per cent
1967 85 8,238 8,323 1.0 99.0
1968 37 10,391 10,428 0.4 99.6
1969 85 8,836 8,921 1.0 99.0
1970 10 9,682 9,692 0.1 99.9
1971 220 12,570 12,790 1.7 98.3
1972 17 10,967 10,984 0.2 99.8
1973 115 9,429 9,544 1.2 98.8
1974 0 10,049 10,049 - 100.0
1975 183 13,155 13,338 14 98.6
1976 2,016 13,958 15,974 12.6 87.4
1977 1,560 14,700 16,260 9.6 90.4
1978 582 14,803 15,385 3.8 96.2
1979 2,828 17,823 20,651 13.7 86.3
1980 1,487 18,216 19,703 7.5 92.5
1981 1,628 13,548 15,176 10.7 89.3
1982 1,395 11,142 12,537 11.1 88.9
1983 1,683 14,550 16,233 10.4 89.6

Source:  Calculated from United States Department of Commerce, Bureau of the Census data.

March 1984 Horticultural and Tropical Products Division, FASUSDA.
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TABLE 2.9
UNITED STATES: EXPORTS OF PECTIN, CALENDAR YEARS 1967-1983*
Year EC Other Total EC Other
Metric tonnes Per cent
1967 123 472 595 20.7 79.3
1968 62 477 539 11.5 88.5
1969 74 507 581 12.7 87.3
1970 84 542 626 13.4 86.6
1971 92 499 501 15.6 84.4
1972 112 439 551 20.3 79.7
1973 181 533 714 25.4 74.6
1974 85 352 437 19.5 80.5
1975 66 330 396 16.7 83.3
1976 105 466 571 18.4 81.6
1977 112 500 612 18.3 817
1978 134 540 674 19.9 80.1
1979 124 382 506 24.5 75.5
1980 45 230 275 16.4 83.6
1981 37 187 224 16.5 83.5
1982 7 187 194 3.6 96.4
1983 4 271 275 15 98.5

YIncludes small amounts of edible gelatin in years pica to 1978.

Source:  Calculated from United States Department of Commerce, Bureau of the Census.

March 1984

Horticultural and Tropical Products Division, FASUSDA.
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TABLE 2.10
UNITED STATES. EXPORTS OF PREPARED AND PRESERVED GRAPEFRUIT,
CALENDAR YEARS 1967-1983!
Year EC Other Total EC Other
Metric tonnes Per cent
1967 495 651 1,146 43.2 56.8
1968 138 1,142 1,280 10.8 89.2
1969 68 1,024 1,092 6.2 93.8
1970 139 732 871 16.0 84.0
1971 56 1,000 1,056 5.3 94.7
1972 38 748 786 4.8 95.2
1973 51 854 905 5.6 94.4
1974 71 1,197 1,268 5.6 94.4
1975 225 1,094 1,319 17.1 82.9
1976 8 734 742 11 98.9
1977 12 793 805 15 98.5
1978 5 1,008 1,013 0.5 99.5
1979 39 859 898 4.3 95.7
1980 105 1,452 1,557 6.7 93.3
1981 41 923 964 4.3 95.7
1982 7 1,019 1,026 0.7 99.3
1983 3 963 966 0.3 99.7

Mostly grapefruit segments.

Source:  Calculated from United States Department of Commerce, Bureau of the Census data.

March 1984

Horticultural and Tropical Products Division, FASUSDA.
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TABLE 2.11
UNITED STATES: EXPORTS OF ORANGE JUICE,
CALENDAR YEARS 1967-1983
Year EC-9 Other Tota EC-9 Other
$'000 Per cent
1970 9,379 25,025 34,404 27.3 72.7
1971 9,145 30,609 39,754 23.0 77.0
1972 9,407 33,070 42,477 22.1 77.9
1973 11,602 39,622 51,224 22.6 77.4
1974 12,528 44,132 56,660 22.1 77.9
1975 12,528 54,875 67,403 18.6 81.4
1976 18,221 59,266 77,487 23.5 76.5
1977 15,546 78,221 93,767 16.6 83.4
1978 16,488 74,101 90,589 18.2 81.8
1979 21,668 90,408 112,076 19.3 80.7
1980 25,711 105,485 131,196 19.6 80.4
1981 32,724 107,827 140,551 23.3 76.7
1982 22,206 105,012 127,218 17.5 82.5
1983 20,736 96,345 117,081 17.7 82.3
Lanuary-November.
Source:  Calculated from United States Department of Commerce, Bureau of the Census.
January 1984 Horticultural and Tropical Products Division, FASUSDA.
TABLE 2.12
UNITED STATES: EXPORTS OF GRAPEFRUIT JUICE,
Year EC-9 Other Tota EC-9 Other
$'000 Per cent
1970 2,520 8,212 10,732 23.5 76.5
1971 2,930 7,087 10,017 29.3 70.7
1972 2,655 7,596 10,251 25.9 74.1
1973 3,733 7,668 11,401 32.7 67.3
1974 2,041 8,305 10,346 19.7 80.3
1975 2,192 9,003 11,195 19.6 80.4
1976 3,061 9,474 12,535 24.4 75.6
1977 4,104 12,590 16,694 24.6 75.4
1978 4,108 14, 483 18,591 22.1 77.9
1979 7,027 16,979 24,006 29.3 70.7
1980 10,189 21,279 31,468 324 67.6
1981 6,794 24,808 31,602 21.5 78.5
1982 7,598 18,304 25,902 29.3 70.7
1983 3,870 15,016 18,886 20.5 79.5

Lanuary-November.

Source:  Calculated from United States Department of Commerce, Bureau of the Census.

January 1984

Horticultural and Tropical Products Division, FASUSDA.
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TABLE 2.13

UNITED STATES. EXPORTS OF ALL CITRUS JUICES EXCLUDING ORANGE AND GRAPEFRUIT, 1978-1983"

Years EC Other Total EC Other
$ 000 Per cent
1978 1,507 9,893 11,400 13.2 86.8
1979 2,108 10,706 12,814 16.5 83.5
1980 1,744 11,795 13,539 12.9 87.1
1981 1,832 17,714 19,546 9.4 90.6
1982 2,721 18,778 21,499 12.7 87.3
1983 1,967 17,777 19,744 10.0 90.0

10fficial export trade dataof the United States during years 1978-1983 separately classified only orangejuice and grapefruit juice.
All other citrusjuices, including lemon, lime and tangerine juice are aggregated together in a basket category. Lemon juice is, however,
the most important type found in this category. Years prior to 1978 are not shown in the table because the category in which lemon juice
was classified included not only "other citrus juices' but also "other non-citrus' juices.

Source:  Calculated from United States Department of Commerce, Bureau of the Census data.

March 1984 Horticultural and Tropical Products Division, FASUSDA.



AXAWIN OF  :B0IN0S
'ssie1jddns Jouiw Jayio 0} anp dn ppe jou Aew suodwi D33 10} Jo) sanbi4
el|IPIN pUe BIRD + spuess| Areued + ueds;
0T J0 D33 €86T/TS6T «
- - - - - - - - - - uepior
992 96¢ gGe LT€ €8¢ 6V 69¢ 18¢ 8.€ zlE fpes|
- - - - - - - - - - uoueop |
69 69 29 €9 514 (57 Zs 0S €e 1€ snudAo
8 1T S 9T € 8 9 2 6 (074 1dAB3
- - - - - - - - - - eAgi
ST 8T vZ 9z vZ (57 44 €z (074 Yk esuny
- - - - ST 1T 6T 2 0e 4 eleb|y
sierd 182 02 €1e 86T 8ve LT €GT 0.T 9G¢ 0000JO N
- - - - - - - - - - elueq|v
€ 14 T - - - - - - - faxn L
- - - - - - - - - - eINRS00BN A
- - - - - - - - - - eleiN
- - - - - - - - - - eieiqio
80/ Syl 969 19/ €es 9./ £v8 006 826 206 Jureds
- - - - - - - - - - febniiod
%ES %b8 %ES %T8 %ES %08 %08 %T8 %LL %28
€Ze'T 08e'T re'T 67T 88y'T 6.7'T 067'T T8S'T GOS'T 899'T useg PO
16T T.T LT g8t z6T 912 9/T S6T vz 8z¢ ©O1}Y YInos
e 1€ vZ (57 oie] Te yrd € 124 € [1zeig
rd € sz 08 (074 e 0L 96 szt (57 SIS paluNn
86S'T 299'T 919'T 8e8'T 66L'T 8e8'T 788'T 816'T €02 820°C D33-UoN
€861 Z86T 86T 086T 66T 8/6T 1161 9/6T G/6T /6T wo.y parodw|
Sebuelo ussiq

¥*6 033 S14Od NI

Y12 371avl




€62'T z€ee'T 92T 9Gr'T 9T YT 68y'T 92T S19'T 79T 828'T 10L'T 095'T 6TL'T 819'T ver'T var'T 189'T va1xX3 9) 033

L ot ot 9 L 6 6 (4 (4 (4 va1xX3 el

4 € 4 € vz 62 62 >3 € 1€ va1xX3 »a

9z 182 we see €1e €€ 9z ove 192 59 va1xX3 n

665'T 199°T 919'T 8e8'T 008'T 8e8'T 198'T 816'T 980°C 820°C 828'T 10L'T 09€'T 6TL'T €19'T ver'T 9T 189'T va1xX3 033

29t €LT €61 181 vze 8T 102 9z 0z 74 €81 T0E 662 152 8€C 192 T6T 65T RENZSS) (9) 033

YOl @t /ST L€T ¥ST ¥oT Wi S5T vLT 6T RENZSS) 1A N

99z [ see 8TE €8¢ [ 692 18 8L€ ze €81 T0E 662 152 8€C 192 T6T 65T RENZSS) 033

w s 88T 682 06T veZ 69T 18T S9T e T0E S9z v9Z S8z 12 >4 86T e 20dVIN (9) 033

ve 4 /T 4 L vT 8 z 9 vT 20dVIN 1A N

95¢ 0se S0z vIe 16T 8 1T €51 oLt 152 T0E S9z v9Z S8z 12 (>4 86T e 20dVIN 033

68 86 00T 60T 8TL YET 20T YTl €T 8T ott LT 80T STT 9Tl @ /0)8 z avs (9) 033

69 €L 1 1 YL 28 69 08 6 06 S 11 *Ma ‘N gvaA
st T 1T 98T z61 fe)74 9T 6T vee 82 ott LT 80T STT 9Tl @t /0)8 z avs 033 JTI0HM
959 569 1€9 169 6LL @l 98L 618 Sv8 0z8 S20'T v18 599 088 60L €99 62L 888 os3 (9) 033

] (54 65 €9 e €5 9 08 €8 28 os3 1A N

80L oL 969 09L €€8 S1 w8 668 826 206 S20'T v18 599 088 60L €99 62L 888 os3 033

4 € 6T €9 6T 1€ e 69 10T se 1€ 9 >3 4 oL ot 85 05 sn (9) 033

€ 0 S /T T 14 /T 1z vz T sn 11 °Ya N

8z € vz 08 (04 se 17 9% [ras o 1€ 9 >3 4 oL ot 85 05 sn 033

€861 2861 1861 086T 66T 86T 16T 96T S/6T 26T €161 26T TL6T 06T 696T 896T 1961 996T

=)
(0T) 033 YO4 SOIISILVIS (6) 033 YO4 SOIISILVIS (9) 033 YO4 SOIISILVIS Etome_ Jepodw| uosess

(Suoy 000, U1) SIONVHO 1IIMS HSIFHH 40 SIHOdNT 033
GT'¢319vl




w8 ve8 818 168 06 168 16 966 086 Wit we'T €52'T 055 985 TS €05 8y 209 va1xX3 (9) 033
9 L 9 9 S 9 L ot 6 ot va1xX3 el
9T /T /T 9T /T 6T 4 € 174 € va1xX3 »a
€T SeT oLt S9T /ST 99T T €81 88T T6T va1xX3 n
66 286 TI0'T 280'T 60T'T 880'T WT'T €12'T 86T'T 99e'T we'T €52'T 055 985 TS €05 8y 209 va1xX3 033
€8 86 z LT SeT S0T fas T 61T 29t 6ET e 4 4 ] 158 8e se RENZSS) 9) 033
9 8L €TT 6 80T STT ras STT [as z RENZSS) 1A N
SvT 9T s 802 5 oz e 65¢ we v 6T e 4 o ] 158 8e se RENZSS) 033
€0T 90T 16 ™l [oras ott 68 18 €8 89T 16T €L 8L 6 20T 18 oL 8TL 20dVIN 9) 033
6T €T 8 T € 14 € T z 8 20dVIN 1A N
@ 61T 60T €51 [as YTl 6 8z 98 9T 16T €LT 8L 6 20T 18 oL 8TL 20dVIN 033

€1€
v L € 9 v ot 6 L 8 95 9€ 144 € T € T 9 4 4vs [OFe=E! 01°97)
T - T - T - T S 14 S S 11 *Ma ‘in aordzd
S L 4 9 S ot ot a a 9 9 44 € I € I 9 z 4vs fo=E | YILINIM
619 285 TS 565 629 285 2€9 189 589 599 198 589 8ve 62€ TeE T0E 00g 6ve os3 (9) 033
158 o o] 19 ] 158 ] vL 1L €L os3 1A N
0.9 829 929 959 189 €9 89 7 2oL 8L 198 589 8ve 62€ TeE T0E 00g 6ve os3 033
- - - - - 4 4 T T € 4 S T 4 € T 4 I sn [OFe=E!
- - - - - - - - - - sn 1A N
- - - - - z z T T € z S T z € T z 14 sn 033
€861 2861 1861 086T 6,61 86T 16T 96T S/6T 26T €161 26T TL6T 06T 696T 896T 1961 996T

=)

(0T) 033 YO4 SOIISILVIS (6) 033 YO4 SOIISILVIS (9) 033 YO4 SOIISILVIS Etome_ Jepodw| uosess




a4 806 44 186 925 1S we 05 Se9 oL 187 vay 010'T €81'T 0T 1€6 0.6 S00°T va1xX3 9) 033
T € 14 z T € z ot T ot va1xX3 el
9 9 S L L ot L ot ot 8 va1xX3 »a
SvT st st 06T /ST L€T S5T /ST 6.1 vLT va1xX3 n
509 679 509 96 169 0L YOL soL 98 799 187 ey 010'T €81'T 0T 1€6 0.6 S00°T va1xX3 033
6L SL 98 9 68 6L 8 28 S8 158 4 o] e 1174 98T (074 €51 iz RENZSS) (9) 033
4 4 4 o 158 (54 174 o7 158 i RENZSS) 1A N
ras 61T 0T ott ort [cas [ras @ 9T 86 4 o] e 1174 981 (074 €51 iz RENZSS) 033
61T 61T 6 syl oL iz 08 9 28 SL YOl 6 98T T6T ¥oT st fras ¥ST 20dVIN (9) 033
ST T 6 €T 14 ot S T € 9 20dVIN 11 °Ya N
YET €T 00T 19T vL vET S8 59 S8 18 YOl 6 981 T6T ¥oT st fras ¥ST 20dVIN 033 (otst
1)
S8 16 16 €0T YTl iz 86 20T [as 28 vL €L S0T YOl €TT T 9% ott avs (9) 033 aordzd
29 €L 9L 1 €L 28 89 7 68 a8 S 11 *Ma ‘in FES
igs ¥oT €LT 08T 18T 902 99T z81 [474 19T vL €L S0T YOl €TT T 9% ott avs 033
1€ €TT 99 /0)8 0sT ort ¥ST 8T 09T €51 85T 62T 1T€ 186 88¢ e (a4 65 os3 (9) 033
T € 14 z z z 14 9 9 6 os3 1A N
8e 9Tl oL YOl st 29t 85T T 99T ¥oT 85T 62T 1T€ 186 88¢ e (a4 65 os3 033
4 € 6T €9 6T 62 ] 89 00T z€ 62 1€ z€ o7 19 6 9 o sn (9) 033
€ 0 S /T T 14 /T 1z vz T sn 1A N
8z € vz 08 (04 >3 69 S6 iz 154 62 1€ z€ o7 19 6 9 o sn 033
€861 2861 1861 086T 6,61 86T 16T 96T S/6T 26T €161 26T TL6T 06T 696T 896T 1961 996T
=)
(0T) 033 YO4 SOIISILVIS (6) 033 YO4 SOIISILVIS (9) 033 YO4 SOIISILVIS Etome_ Jepodw| uosess




9 z€ 1€ € ve 62 4 4 4 RENZSS) (otst
8e o7 ve 15 ot i 4 174 4 20dVIN 59T)
igs €91 T [:Tas 98T 0z 99T 181 (074 avs QORd3d
€ 174 /T €T 62 se se 1€ ST os3 -ans
4 € 8T vL (04 62 9 98 60T sn YIWNNS
s 1 1 oL 88 vL oL €9 1L vd1x3 [OFe=E!
- - z - - - - T z va1xX3 el
T T - T T € T T T va1xX3 »a ST
174 ST vT 8z €T 8T /T 6T /T va1xX3 n ST)
vL €6 €6 S0t /)8 S6 88 8 16 va1xX3 033 aola3d
-ans
€ 1z >3 4 ve 4 4 vz 62 RENZSS) YIAWNNS
62 se 4 1€ vz 8z 6T vT 6T 20dVIN
- T z z T z T T - avs
9 (4 ST 8z € 8z 62 vz 4 os3
z - € S - € 14 9 T sn
vt 1T z€t 08T 8T 6T 18T 89T €2 vd1X3 [OFe=E!
T z T T - € T z € va1xX3 el
z z z € 14 14 z 14 S va1xX3 »a
54 54 Sy 6 8 8e 1€ 62 54 va1xX3 n
68T vee 08T € 9z 6€2 T2 €02 v va1xX3 033
woe
1)
9 09 99 19 2 €L 15 9 18 RENZSS) —
QORI3d
% o5 52 19 or 65 v oe 52 D04V HIWNWNS
- - - - - - - - - avs
62 SL 8e 17 16 6L 6 €8 [ras os3
T - € T - T T € 14 sn
€861 2861 1861 086T 6,61 86T 16T 96T S/6T 26T €161 _ 26T _ TL6T _ 06T _ 696T _ 896T _ 1961 _ 996T
ESII
(0T) 033 YO4 SOIISILVIS (6) 033 YO4 SOIISILVIS (9) 033 YO4 SOIISILVIS payiodw| Jepodw| uosess




‘AXININ O3 B2Inos

JeAeMoY ‘a]q1b1jBau alem Yoiym 839919 ol spodwi apnjoul ose L,(9) D33, 1o} saunbiy syl ‘T8ET WOIJSY 2
'SUO] 00G Ueyl SS9 Jo |IU Yo aem suodwi ‘Uo /6T WOy eyl suesw -, Uoielouayl ‘T SSI0N

8G¢ ¥5e =154 T0€ ¥5e 60€ €82 162 Gee vd1x3 [OFe=E! (ot'st
- T T T T - T L L va1xX3 el 59T)
€ € € € z € 4 S 9 vd1X3 Ma aordzd
18 6 €6 fas 90T 10T 20T 60T 61T va1xX3 n -ans
e z6e zee 82y £9€ €Ty G6E 8Ty Sov vd1X3 fo=E | FES
€861 2861 1861 086T 6,61 86T 16T 96T S/6T 26T €161 26T TL6T 06T 696T 896T 1961 996T
=)
(0T) 033 YO4 SOIISILVIS (6) 033 YO4 SOIISILVIS (9) 033 YO4 SOIISILVIS Etome_ Jepodw| uosess




‘AXININ O3 B2Inos

vLCT Y0'TT ¥9°9 95, 856 s 8T ¥9'€ 6T 9.0 90 060 (033-uou) Tv1OL
¥2°0 0 2.0 8c0 980 19°0 S0 raAl0) L0 €0 120 raAl0) BUI0
€L°0 120 66°0 89T 98T 0.2 - 6T T 20T w0 6T°0 ov'0 S3ud
€08 029 ¥0°C 90 00t IET oT'T St°0 - - - - usli
96T 892 L0 €50 8c0 - - - - - - 800 ds3
8.1 10T we 16T 8z vL°0 €91 85T - - - - sn
€86T Z86T 186T 086T 6.6T 8/6T L16T 9/6T G/6T v.6T €16T 2.6T

(o1) 033 (6) 033 (9) o33 woJ} pariodwi|

(suo1 000, u1)

SANIEIONVL 40 S1HOd NI

91'¢ 3719Vl



‘AXININ O3 B2IN0S

N pue eIneD + spuefs| Areued + ureds;

0T J0 O3 Z86T/T86T

- - - - - - - - - uepior
L L 9 1 € 14 14 L z pes|
- - - - - - - - - uouege
T 9T LT ST €T ¥T 43 0T 9 snudAo
- - - - - - - - - 1dAB3
- - - - - - - - - eAgi
- - - - - - - - T esuny
- - - - - - - - - eleb|y
- - - - - - - - T 022010 N\
- - - - - - - - - elueq|v
0T 1T 8 0T 9 14 6 €T 9T faxn L
- - - - - - - - - eINRS00ON A
- - - - - - - - - eleiN
- - eieiqio
gee 29T 29T 6GT T 8eT zeT €8 €T ureds
- - febnyiod

9¢ 96T €61 88T 6T 09T LST €T 6€T useg ‘PN

T ot ot T (0] BV ymnos
€ - 3yd
- - - - - |1zeig
- - - - - elpisny
8 14 T€ ac 8¢ 1% 1% 1414 1% SN
€6¢ eve e gee 174 (444 9¢¢ 68T 60¢ O33-UON

N
<t
fo]
N — <
™
-
fo]

2861 T86T 086T 6161 8/6T L/6T 9/6T G/6T V.61 wioJ} pariodw|

(suo1 000, ul)
Suowl

¥*6 033 S14Od NI

/T'¢3719vl



'IAXININ OF  8dInos
“Jenemoy ‘a|qib1jBau alem yoiym 89919 ol suodwi apnjoul ose L.(9) D33, Jo) saunbiy 8yl ‘T8ET WO} SY Z
'SU0) 00G Ueyl Ssa| Jo [IU Jeyle ajom siodwl ‘Uo {7/6T WO} Jey) suesw -, UOIRIoU 8y L T SO10N
0ce e 0¢ 0¢ €0¢ (474 16T 6T 89T 08T S6T LET 61T t44) 88 0T 4 S0T elx3 (9) o33
- T - - - - - T T T elxg iatell
14 S 14 S 14 S 9 9 S S elxg Ad
6€ 514 Ge Ge 8¢ o€ 9 x4 14 €¢ elxg AN
€9¢ €6¢ eve e Ggee e €ac 9¢¢ 68T 60¢ S6T LET 61T t44) 88 0T V1T S0T elx3 o33
T € 14 € € S 14 4 S € 4 € 4 T 4 T T € 4vs (9) 033
14 9 L 9 S 9 9 8 9 L =) T YA NN
S 6 1T 6 8 1T 0T 0T 1T (0)% 4 € 4 T 4 T T € avs o33
SoT 80¢ 2142 0ST 6T 69T €T 1ZT 18 90T V1T i) L€ €L o€ 6Z 15174 6€ ds3 (9) o33
JAR 8¢ 14 ¢t 0T €T L S 4 L ds3 A YA AN
8T 9€¢ 29T 29T 69T cLT 8ET CET €8 €17 V1T i) L€ €L o€ 6Z 15174 6€ ds3 o33
1T 8 44 9 8T €¢ 8¢ 9€ 9€ 8¢ L€ e ce 45 14 1174 t474 6€ SN (9) o33
T - € S 14 S S L S S SN T YA NN
¢t 8 14 1€ 44 8¢ 13174 13174 1174 13174 L€ e ce ce 14 1174 t474 6€ SN o33
4

€86T 86T 186T 086T 6.6T 8.6T L16T 9.6T GL6T .61 €L6T 16T TL6T 0L6T 696T 896T /96T 996T

wio.} payiodw | Jeriodw|

(0T) 033 YO4 SOILSILVIS (6) 033 HO4 SOIISILVIS (9) 033 HO4 SOIISILVIS

(suo1 000, ul)

SNOWW3T 40 S140d NI O33

81'¢ 319Vl



"AXIAWIN O3 :80IN0S
el|IRPIN pUe BIRD + spuess| Areued + urds;

0T J0 O3 Z86T/T86T

ra v 214 ov otT z€ 6e ov 1€ BOLIJY UYIN0S
- - - - - - - - - uepJor
19T ¥8T 88T 502 802 €12 112 21z 68T pes|
- - - - - - - - - uoueop
99 29 /S 15 St St v 8e 6¢ snudAo
T T T - - - - - - 1463
- - - - - - - - - eAgi
- - - - - - - - - esuny
- - - - - - - - - eleb|y
T - - - - - - - - 0000J0 N
- - - - - - - - - elueq|v
S € 4 T T T T T - fosan
- - - - - - - - - einesobn A
- - - - - - - - - eleiN
- - - - - - - - - eieiqio
L 9 S 9 S 1 € 4 T ureds
- - - - - - - - - febniiod

e 9G¢ €4¢ €9¢ 65¢ €9¢ AT €4¢ 6¢¢ useg ‘pRIN

- - - - - - - - - a1
- - - - - - - - 1 Iize1g
- - - - - - - - - BIRISNY
sL 18 €6 (4] 08 vS /8 vS ze vsn
oty L2y 8ev STY ogY v6E sev v6E 15€ 033-UoN

2861 T86T 086T 6.6T 8/6T L/6T 9/6T G/6T V.61 wioJ} pariodw|

(suo1 000, ul)

Sopwod pue 1nipdels
¥6 033 S1HOd NI

61°¢ 3719VvL



L/5776

Page 35
TABLE 2.20
IMPORTS BY THE COMMUNITY
Pectic Substances, Pectinates and Pectates
(Tons)

1979 1980 1981 1982 1983
1303 B |
Dry
Non-EEC 301 203 194 227 157
Switzerland 98 105 103 96 91
Austria 43 31 33 46 1
USA 138 46 23 20 15
Mexico - - 6 24 -
Israel - 21 31 40 36
Japan - - 2 1
Brazil - - - 1 14
1303 Bl
Other
Non-EEC 1,131 665 789 476 20
Austria 1,125 659 788 475 19
Switzerland - - - 1 -
USA - - 1 - -

Source: EC NIMEXE.
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1. Main arguments

A. Parties to the dispute

1. Abstract

3.1 The complaint of the United States was essentially that the tariff preferences granted by the
European Economic Community on its imports of certain citrus products originating from certain
Mediterranean countries were inconsistent with the obligations of the EEC under Article I, and that
furthermore these preferences continued to have an adverse effect on US citrus exports which did not
receive EEC preferences.

3.2 The EEC argued essentially that the tariff preferences it accorded to imports of certain citrus
products originating from certain Mediterranean countries were an integral part of agreements that
it had concluded with these countries. The EEC stated that these agreements had been duly notified
and examined under Article XXI1V:7(a) and (b) respectively. The absence of recommendations by
CONTRACTING PARTIES as provided under Article XXI1V:7(b) had meant, according to the EEC,
that the entry into force of the agreements had been approved by CONTRACTING PARTIES as well
asby individual contracting parties. Thematter of the consistency of the agreementswith theprovisions
of Article XXIV wasclearly outsidethe scope of thework of thePanel. Furthermore, the EC contended
that its imports of citrus products were determined by factors other than the preferences, and that the
United States had failed to furnish proof that it had suffered trade damage as aresult of the preferences.

2. Article |

3.3 TheUnited Statescontended that theEEC tariff preferencesonimportsof certaincitrusproducts
were inconsistent with the most-favoured-nation principle of Article | of the Genera] Agreement. The
EEC had conferred an "advantage” to the Mediterranean countries "with respect to customs duties’
which had not been "accorded immediately and unconditionally" to like US products. This failure
to accord the United States most-favoured-nation treastment constituted in the US view prima facie
nullification or impairment of benefits accruing to the United States under the General Agreement.
The importance of the m.f.n. principle was evident from its negotiating history, and was illustrated
by the fact that it was fully binding on a contracting party upon its accession; i.e. not subject to the
"existinglegiglation" exception of the Protocol of Provisional Application. Asthesinglemostimportant
obligation of the General Agreement, the most-favoured-nation provision should be strictly construed
and exceptions to it narrowly interpreted.

3.4 The EEC responded that the tariff preferencesit accorded to imports of certain citrus products
originating from certain Mediterranean countries were an integra part of agreements that it had concluded
with these countries. These agreementswereinterim agreements|leading to theformation of acustoms
union or free-trade area in accordance with the provisions of Article XXIV, therefore permitted by
the General Agreement itself and not to be considered as inconsistent with Articlel. Inthe EEC's
view, Articles| and XXIV incorporated into GATT principles of equa validity. Arrangements
conforming to Article XXIV should therefore not be considered as being covered by aderogation from
Article I, and the question of strict construction of that Article and narrowly drawn exceptions to it
did not arise in the present case. Moreover, the view advanced by the United States failed to take
account of the developments that had taken place since the drafting of the General Agreement, which
could not in al cases have been envisaged by thedrafters. The many decisionsby the CONTRACTING
PARTIESthat per mittedarrangementsestablishing tariff preferencesfor or amongdevel oping countries,
the resort to regional arrangements in virtualy al continents, the Lomé Convention, the
United States-Canada automobile agreement and the so-called Enabling Clause were cited by the EEC
asexamplesof agenera trend towardsamoreflexible application of them.f.n. principle. Article XXIV
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could not in any event be viewed as an exception to this principle which must be subject to strict
conditions. Indeed the proceduresapplicableto Article XXIV caseswerelessonerousthanthoseapplied
to forma derogations from other Articles of the General Agreement provided under Article XXV.

3.5 The United States explained that it had sought to negotiate a solution to this problem for many
yearshothinthe context of bilateral discussionswiththe EC on thisdisputeand in the context of broader
tariff discussions in the Tokyo Round of Multilatera Trade Negotiations. These efforts had been
unsuccessful. Indeed no small part of the problem caused by the EEC's preferential arrangements
was the impediment it created to the reduction or elimination of tariffs and other restrictions on a
most-favoured-nation basis.

3.6 The European Community responded that at no time had it claimed that the existence of the
preferences would prevent making tariff cuts. It had pointed out that those cuts would erode the
preferences, but it had never stated that that in itself would prevent such a course, any more than the
existence of the Generdized System Preferences (GSP) had prevented the Tokyo Round. Any contracting
party could seek tariff negotiations at any time if it found a willing partner. The United States had
come to the EC, but the EC had not wished to negotiate. The tariffs that the Community applied had
been substantially lowered over the last twenty years. Their present levels were required for the
protection of the EC's own producers and were important to the political stability of the Mediterranean
suppliers.

3. Article XX1V
€) Article XXIV:5

3.7 The United States considered that the agreements did not meet the requirements of Article XXIV,
and therefore could not be justified as a permissible exception to Article |. Because Article XXIV
constituted an exception to the fundamental principle of most-favoured-nation treatment, the language
of this Article should be strictly construed, as clearly indicated in its negotiating history. Article XXI1V:5
required that interim agreements:

- contain a binding commitment to form a customs union or free-trade area;

- contain aplan or schedulefor theformation of acustomsunion or free-trade areawithin
a reasonable period of time; and

- provide for the elimination of duties and other restrictions of commerce with respect
to substantialy al the trade between the parties.

3.8 In the United States' view, none of the agreements complied with &l the above requirements
of Article XXI1V:5. The agreements with Algeria, Morocco, Tunisia, Jordan, Lebanon and Egypt did
not contain a plan or schedule to form a customs union or free-trade area within a reasonable period
of time. They also failed to provide for the elimination of duties and other restrictions on commerce
with respect to substantialy al the trade between the parties. Algeria, Morocco, Tunisia, Jordan,
L ebanon and Egypt were not required to provide reciprocal preferences to the EEC. Furthermore,
the agreements with these countries omitted entirely a binding commitment to form a customs union
or free-trade area. The agreements with Malta, Cyprus and Spain did not require the parties to make
abinding commitment toward their stated goa of the establishment of afree-trade area (Spain) or customs
union (Cyprus and Malta). These agreements set forth aplan for afirst-stage reduction of restrictions
on certain products. A second stage providing for the establishment of a customs union or free-trade
areawas merely anticipated. The plan and schedule for accomplishing that goa were left for future
negotiations. The first stage was to end in 1976, for Mata and Spain, and in 1977 for Cyprus.
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However, inal cases, thefirst stagewas still in effect. Theagreement with Isragl contained aschedule
to eliminate duties on some products and to reduce duties on others, but omitted a plan and schedule
for almost the entire sector of agricultura products. Similarly, the agricultural sector was largely
excluded from the agreements with Cyprus, Malta and Spain. None of the EEC agreements with the
M editerranean countries provided for the elimination of tariffsand other restrictions, even with respect
to a significant portion of EEC imports from the preference recipients, especially as regards trade in
agricultural products. The United States also contended that while the EEC' s agreement with Turkey
differed in some respects with the other agreements, it still failed to meet all the requirements of
Article XXI1V.

3.9 The EEC responded that it was well-established that there was no consensus view among
contracting parties asto whether the agreements were consistent with Article XXI1V:5. However, this
matter was clearly outside the scope of the Panel's work. CONTRACTING PARTIES had already
discharged their responsibilities under Article XX1V, by examining under Article XX1V:7(b) the
consistency of the agreements with Article XXIV:5, and it was not for the Panel to re-open discussion
on theissue. In the absence of any agreed findings by CONTRACTING PARTIES to the contrary,
the agreements must be considered as having been accepted. (See paras. 3.30, 3.31, and 3.32 for
further arguments by the EC and US.)

(b) Article XX1V:7

() Position of CONTRACTING PARTIES

3.10 The EEC contended that al of the agreements had been notified to the CONTRACTING
PARTIES in accordance with Article XXIV:7(a) and had been examined by them in accordance with
Article XXIV:7(b). Article XXIV:7(b) gavethe CONTRACTING PARTIES the possibility to make
recommendations to the parties of an interim agreement and, if the CONTRACTING PARTIES did
S0, the parties to the interim agreement had to modify it in accordance with these recommendations,
or refrain from maintaining it or putting it into force. The clear implication of this rule was that if
the CONTRACTING PARTIESdid not recommend any modification, the partiesto the interim agreement
were entitled to implement it. On none of the agreements had the CONTRACTING PARTIES made
any recommendations, and the parties therefore had the right to implement them. The EEC stressed
that Article XX1V:7(b) did not require a positive approval by the CONTRACTING PARTIES. For
an interim agreement notified under Article XXI1V:7(a) to be consistent with the General Agreement,
it was sufficient that the CONTRACTING PARTIES had examined it under Article XX1V:7(b) and
had refrained from recommending modifications.

3.11 TheEEC recdled that the CONTRACTING PARTIES had never formally approved any customs
union or free trade agreement since thefirst such case was presented and examined in the 1950's, nor
had they addressed recommendations to the parties to modify an agreement before putting it into force.
In their conclusions with respect to the Treaty of Rome, the CONTRACTING PARTIES had taken
the pragmatic view that "it would be morefruitful if attention could be directed to specific and practical
problems, leaving aside... the questions of law and debates about compatibility with Article XXIV
of the GATT" (BISD 7970 para. 3). They had used similar wording in their conclusions on the
Stockholm Convention (BISD 9520). In the view of the EEC, these and other conclusions® clearly
indicated that the CONTRACTING PARTIES had expected the Treaty of Rome and the Stockholm
Convention to be implemented, notwithstanding the fact that a consensus on their compatibility with
Article XXI1V had not been reached, and that they had raised no objections against the implementation
of thesetreaties. The approach appliedinthe caseof the Treaty of Rome and the Stockholm Convention

5The EEC further cited points (c), (d), (€), and (f) of the conclusions on the Rome Treaty (BISD 75/71) which refer to the " application”
of the Treaty and of its provisions and to "the evolution of the Community". See too BISD 9521 for conclusions on EFTA.
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had become the leitmotif in all subsequent examinations of customs unions and free-trade areas. In
almost every case it had been agreed that the parties to the agreement examined would supply further
information and notify changes to the agreement and that the agreement would not affect the rights
of the contracting parties not parties to them. The only meaning that could be attached to these
understandings was that the entry into force of the agreements was expected and accepted by the
CONTRACTING PARTIES. To examine the consistency of the agreements with Article XXIV in
the context of a violation complaint under Article XXIIl would run counter to the highly pragmatic
attitude the CONTRACTING PARTIES had taken towards interim agreements.

3.12 The United States stated that in light of the history of continued controversy concerning the
compatibility of the agreementswith the General Agreement, it could not be maintained that thefailure
of the EEC to meet its obligations under Article | had been sanctioned by the CONTRACTING
PARTIES. In no case did a working party unanimously agree that any agreement in question was
compatible with the General Agreement. It was clear that the Council had been aware of the strong
divergence of views within the working parties, and its adoption of the reports should be viewed from
this perspective. Thefailure of the CONTRACTING PARTIESto reject the agreementsdid not imply
acceptance nor did it constitute a lega finding of GATT consistency with Article XXIV. The fact
that the CONTRACTING PARTIES were aware that the EEC was going to implement the agreements
could not be equated with approval. Similarly, the fact that these agreements had been in place for
anumber of years did not confer legitimacy. The pragmatic attitude the CONTRACTING PARTIES
had adopted in their treatment of free-trade areas and customs unions did not envisage a loss of the
right to subsequently challenge the legal validity of such agreements. The implication of the decision
of the CONTRACTING PARTIES with respect to the Treaty of Rome was that, while the legal issues
could not be fruitfully discussed at that stage, such legal issues could beraised at alater point in time.
Moreover, as the EEC had pointed out itself, the decisions on customs unions and free-trade areas
had been adopted on the explicit understanding that the legal rights of contracting parties under the
General Agreement would not be affected. This clearly implied that the CONTRACTING PARTIES
meant the right of individual contracting parties to challenge the consistency of the agreement with
the requirements of Article XXIV to remain intact. The United States also noted that the
CONTRACTING PARTIEShad givenformal approval toafree-tradeareapursuanttoArticle XXIV:10
(BISD Volume 11/30). Moreover, the United States pointed out that the CONTRACTING PARTIES
had acted under Article XXV:5 to approve an agreement for the formation of a customs union between
France and Italy (GATT/CP/I, of 20 March 1948).

3.13 The EEC replied that this argument, that the right to challenge on the legal issues remained
intact, was clearly absurd in the case of the Treaty of Rome where afull customs union had long been
completed. Even in other cases such an argument, if taken to extreme limits, would lead to total
insecurity for the parties to the agreements in question as regards their implementation. The
CONTRACTING PARTIES could scarcely have intended this result.

3.14 The United States argued that the procedures of Article XXIV:7(b) applied only to interim
agreements among contracting parties and hence not to the agreements concluded with Algeria, M orocco,
Tunisia, Jordan and L ebanon, which werenot contracting parties. Theseagreementswererather subject
to the procedures of Article XXI1V:10 which required atwo-thirds majority approval. Thus, the EEC
could not claim that the failure of the CONTRACTING PARTIES to exercise their authority under
Article XXI1V:7(b) constituted approva with respect to these agreements.

3.15 TheEEC replied that the CONTRACTING PARTIES had, from the 1960s onwards, applied
the procedures of Article XXI1V:7(b) also to interim agreements involving non-contracting parties.
Thus, they had based their examinations of the Stockholm Convention, the Arab Common Market and
the United Kingdom-Ireland Free-Trade Area Agreement on Article XXI1V:7(b), even though these
regiond arrangements had involved non-contracting parties (BISD 9520, 14520, 145/23). This practice
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of the CONTRACTING PARTIES had created precedents. Furthermore the EEC noted that
Article XX1V:10 did not require a formal vote.

3.16 The United States pointed out that Article XXI1V:7(b) stated in part:

"If, after having studied the plan or schedule included in an interim agreement referred to in
paragraph 5 in consultation with the parties to the agreement and taking due account of the
information made available in accordance with the provisions of sub-paragraph (a)..."

A decision under Article XXI1V:7(b) could thus be taken only if the interim agreement contained a
plan or schedule for the formation of a customs union or free-trade area. The agreement with Egypt
contained no plan or schedule of any kind. The schedules contained in the agreements with Spain,
Israel, Malta and Cyprus were merely schedules for a reduction in duties and other restrictions on
specified products; they were not schedules for the formation of customs unions or free-trade areas
as required by paragraph 7(b). The CONTRACTING PARTIES had thus been unable to render the
judgement called for under paragraph 7(b) becausetheinformation described in sub-paragraph (a) which
was necessary to make that judgement had not been supplied by the parties to the agreements. The
faillure of the CONTRACTING PARTIES to make recommendations on the agreements with the
Mediterranean countries that were contracting parties could for this reason not be construed as alegal
finding that the agreements met the requirements of Article XXIV.

3.17 TheEEC stated inreply that these questions had been examined by the working partiesin each
case but that none of them had recommended that the plan or schedule submitted should be modified.
Furthermore, none of the working parties which had examined the agreements had come to the conclusion
that there had not been enough information to form ajudgement under Article XXI1V:7(b). Individual
members of aworking party might have felt that there wasinsufficient information but not the working
party as a whole.

3.18 The United States responded that the specific question of the sufficiency of the information
submitted had not been thoroughly discussed nor had it been resolved in favour of the parties to the
agreements (see also paragraph 3.94 for further arguments by the US on this question).

(i) Position of individua contracting parties

3.19 The EEC contended that not only the CONTRACTING PARTIES acting as awhole but aso
the individual contracting parties had tacitly accepted the entry into force of the agreements and that
the United States had therefore lost the right to challenge the consistency of the agreements with the
Genera Agreement under Article XXI11:1(q).

3.20 The United States replied that when each of the agreements had been examined, individual
contracting parties, including the United States, had explicitly reserved their rights under the General
Agreement, which included theright to challenge under Article X X111 the consistency of the agreement
with Article XXIV.

3.21 The EEC said that such a reservation did not give the contracting party the right to subject
the parties to the agreement to permanent legal uncertainty. If a reservation was made as to the
consistency of an interim agreement, aformal chalenge under Article XXII1 could reasonably be expected
a the time when the agreement was implemented. A decision not to pursue the matter at that time
had to be taken as a tacit acceptance of the agreement as far as its legal status under the Genera
Agreement was concerned. If specific trade issues arose subsequently in the implementation of the
agreement, contracting parties could seek areassessment under Article XXIV:7 or bring a case under
Article XXII1:1(b), but they could not re-open the question of consistency in a violation complaint



L/5776
Page 45

under Article XXIIl:1(a). Moreover, the EEC referred to the existence of an informal bilatera
Agreaement, a"modus vivendi" between the Community and the United States regarding tariff preferences
which had operated between 1973 and the tabling of the present complaint. In the light of this text,
it was understood that the EEC would continue with its arrangements in the Mediterranean region,
that the United States had no reasonabl e expectation that the preferenceswould beatered or eliminated,
and that the legality of the preferences would not be challenged by the United States.

3.22 TheUnited States replied that the conseguence of the EC position was that afailure to assert
legal rightsimmediately constituted a permanent bar to futurelegal chalenge. It would penalize those
contracting parties that waited to assert their lega rights until a specific trade problem occurred. If
the EEC view was accepted, the result would be an immediate termination of the pragmatic approach
which had been characteristic of the GATT. The GATT would not be well-served by the approach
suggested by the EEC. The United States added that the parties to interim agreements on which no
recommendation had been made did not enjoy legal certainty in any case becausethe CONTRACTING
PARTIES could a any time request a modification of the agreements under Article XXI1V:7(b).
Furthermore, the agreement between the EEC and the United States referred to was not a formal
agreement and itsdetailed provisions had been the subject of subsequent divergences. TheUnited States
had had expectations also that specific trade problemswould be dealt with. In thisconnection the only
commercia issue it had raised concerned citrus.

3.23 The EEC suggested that Article XXIV:7 could serve as a framework for re-examining the
consistency of free-trade agreements with the provisions of this Article. Sub-paragraph (c) of
Article XXI1V:7 envisaged the possibility for further GATT consultationsin certain situations. It ought
to be acceptable for a contracting party to put forward a request to use this procedure, as long as this
was accompanied by an explanation of the new circumstances relating to the agreement which would
require afurther examination by CONTRACTING PARTIES of amatter that they had already examined.
But to safeguard the rights and interests of the parties to an agreement, use of the Article XX1V:7(c)
procedure ought to be an exceptional matter, not to be undertaken without good reason.
CONTRACTING PARTIES should logically have the same possibilities for action available to them
in such a case as would have been available during the original examination of the agreement under
Article XX1V:7(b). However, it would be necessary to consider carefully what modifications could
reasonably be required to an agreement which had aready been applied and enforced for a number
of years.

4, Part 1V

3.24  TheUnited Statesfurther contended that theEEC' sbreach of themost-favoured-nation principle
as well as the omission of reciprocal concessions in some of the agreements with the Mediterranean
countries could not be defended as permissible under Part 1V of the General Agreement. Nothing in
Part 1V nor the interpretative notes thereto indicated that the provisions of Part IV were intended to
supersede the obligations of Article | and the Article XXIV requirement of reciprocity. Moreover
Part 1V was never intended to discriminate among developing countries as the EC was doing in its
selective application of citrus tariff preferences. Part 1V was expected to be applied on an MFN basis
to al developing countries (see aso paragraph 3.109).

3.25 The EEC responded that it had invoked Part IV to justify the lack of reciprocal obligations
on the part of certain Mediterranean countries towards the EC. As concerned the tariff treatment the
EC accorded to these countries, thiswasin keeping with therequirementsof Article XXIV. It repeated
its position that all of the agreements in question had not been disapproved and therefore accepted by
the CONTRACTING PARTIES under Article XXIV:7(b) (see aso paragraph 3.111).
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5. Article XXIII

€) Relationship between Articles XXI1V and XXIII

3.26 The United States argued that, whatever the scope of the Article XXIV:7 procedures for the
examination of interim agreements, the existence of these procedures in no way curtailed the genera
right of contracting parties to challenge the GATT-consistency of any measure under the procedures
of Article XXIII. Nether thewording of Article XXII1 nor the Understanding Regarding Notification,
Consultation, Dispute Settlement and Surveillance adopted by the CONTRACTING PARTIESin 1979
(BISD 265210) limited in any way the right of contracting parties to bring complaints under
Article XXII1, nor suggested that the applicability of Article XXI1V was meant to be excluded.

3.27 TheEEC replied that the Article XXIV: procedures for the determination of the consistency
of interim agreement with the General Agreement would become meaninglessif the consistency could
also be determined under Article XXII1. A contracting party that wished to contest the consistency
had to do so within the framework of the procedures specifically established for that purpose, namely
Article XX1V:7. If the CONTRACTING PARTIES had made arecommendation in accordance with
that provision and the parties to the interim agreement had failed to observe that recommendation,
then adversely affected contracting parties could challenge the legality of the interim agreement under
Article XXII1. 1fthe CONTRACTING PARTIESwereto ruleontheconsistency of interim agreements
under Article X X111 without first having made arecommendation under Article XX1V:7(b), they would
omit a procedura step specifically provided for in the Genera Agreement. If an interim agreement
gave rise to trade problems and thereby impaired benefits accruing to a contracting party under the
Generd Agreement, that contracting party could bring a complaint in accordance with Article XXI11:1(b).
However, it could not sidestep Article XXIV:7 by bringing a complaint in accordance with
Article XXII1:1(a).

3.28 The EEC dso argued that the tacit acceptance of the agreements by contracting parties had
created for the partiestheright to berelieved of uncertaintiesasto their legal position and thelegitimate
expectation that they would not be challenged under Article XXIII for violation of the Genera
Agreement. The possibility of subsequent legal challenge was effectively limited, particularly when
the matter arose several years after the agreements had been put into force. The fact that certain
contracting partieshad unilaterally reserved their GATT rightsdid not mean aright to use Article XXIlI1
procedures.

3.29 The United States stated that the proposition that contracting parties, in the absence of a
recommendation under Article XXI1V:7(b), had no right to chalenge the consistency of interim
agreementswith the requirementsunder Article XXIV:5would be unacceptableto all those contracting
partieswhich viewed the GATT dispute settlement procedure as one of the cornerstones of the GATT
legal system. The United States repeated that the drafters of Article XX1V had been deeply concerned
that the exception for preferential trading arrangements might undermine the most-favoured-nation
principle and that they had therefore imposed strict conditions to ensure a careful control of the use
of thisexception. For thisreason Article XXIV could not be construed aswidely asthe EEC suggested.
The United States noted that the approach taken by the CONTRACTING PARTIES and relied upon
by the EEC, withrespect to the Rome Treaty specifically provided™... that theother normal procedures
of the General Agreement would aso be availableto contracting partiesto call in question any measures
taken by any of the six countries in the application of the provisions of the Treaty of Rome..."
(BISD 79/71, 11.(f)).

3.30 The EEC contended that the question of the consistency of the agreementswith Article XXI1V
fell outside the Pandl's terms of reference. The history of the examination of customs unions and
free-tradeareasinthe GATT had been marked by substantial divergencesof views. Each of theEEC's
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agreements with the Mediterranean countries had been examined by the CONTRACTING PARTIES
and none of these examinations had led to a consensus on the question of whether the agreements were
consistent with Article XXIV or not. Any recommendation by the Panel on this issue would face the
samelack of consensus. The consistency of the agreementswith the General Agreement was essentially
apolitical issuewhich did not lend itself to resolution through legal proceedings. The Panel had been
asked by the Council to consider thetariff treatment accorded by the EEC to imports of citrus products,
itsterms of reference did not specifically mention the consistency of the agreementswith Article XXIV.
The Panel therefore had no reason to engage in a fundamenta and wide-ranging examination of the
agreements. That was a task which had been carried out by the CONTRACTING PARTIES and it
was their responsibility to make any further reviews that might be required.

3.31 TheUnited Statesemphasized that its purposein bringing its complaint was not to seek aruling
onthelegal validity of the agreements asawhole. It sought redressfor the nullification or impairment
of the benefits accruing to the United States under Article | which arose from the EEC's practice of
granting preferentia tariff trestment to imports of certain citrus products. Since the EEC had chosen
tojustify itsfailure to meet itsobligations under Article | by invoking Article XXIV, the United States
had no option but to chalenge the consistency of the EEC's preferentia arrangements with the
requirements of Article XXIV, in order to demonstrate that the granting of tariff preferences on citrus
products was a breach of the EEC's obligations under the General Agreement.

3.32 The United States added that an examination of the consistency of the agreements with
Article XXI1V was clearly within the mandate of the Panel since the EEC had invoked this Article to
justify the preferences on citrus products. The EEC could not rely on Article XXIV as a defense for
its breach of Article | and at the same time deny the Pandl jurisdiction to examine the validity of that
defense. Theterms of referencerequired the Panel to examinethetariff treatment accorded to imports
of citrus products "in the light of the relevant GATT provisions'. Since the EEC had invoked
Article XXI1V to justify the tariff treatment, Article XXIV automatically became a "relevant GATT
provision". Moreover, the understanding on thebasisof which theterms of reference had been accepted
specificaly permitted the Panel to take account of the working party reports on the agreements and
the Council discussion of these reports. There could therefore be no doubt that the Council expected
the Pand to review the Article XXIV argument if raised.

(b)  Article XXI1I1:1(b)

3.33 The United States reiterated its view that the EEC's preferences were in fact a violation of
Article | and that the matter would fal therefore under Article XXI111:1(a). In response to a question
by the Panel, the United States stated, however, that even if the case before the Pandl involved the
granting of tariff preferencesin a manner consistent with the General Agreement, Article XXI11:1(b)
would justify the United States complaint that GATT benefits were being nullified or impaired. The
United States stated that it would be within the Panel's terms of reference as well as the customary
GATT practice of panels, for the Panel to consider the matter under Article XXI11:1(b) if it deemed
this relevant, and to make findings thereon if the Panel so chose.

3.34 TheEEC said that neither in the consultations under Article XXII1:1 nor inits request for an
examination under Article XXI11:2, had the United States claimed that a nullification or impairment
had taken place in the absence of a violation of the General Agreement. Furthermore, it noted that
even at this stage the United States had not requested the Panel to consider a case under
Article XXII1:1(b). Accordingly, such acase could not be considered asamatter” referred to the Panel
under its terms of reference, as established by the Council. The EEC considered that it would be an
undesirable precedent for the legal basis of a complaint to be changed during the course of a panel
proceeding, since this could result in effects on the interests and rights of other contracting parties
which had not been expected when the Panel was established. For acomplaint under Article XX111:1(b)
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to bevalid, it had to be presented as such both during the bilateral consultations and in the submission
of the request for a panel to the CONTRACTING PARTIES. If contracting parties could change the
legal basis of their complaint during the course of apanel proceeding, the CONTRACTING PARTIES
wouldlosethepossibility to consider all rel evant aspects of the case before deciding to establish apanel.

3.35 TheUnited States stated that the EEC' stariff trestment nullified or impaired abenefit accruing
to the United States under Article I; namely, to enjoy the same tariff treatment as that accorded to
the most-favoured Mediterranean country. The tariff treatment of the EEC distorted the competitive
relationship between citrus products exported by the United States and those exported by the
Mediterranean countries. Thisdistortion had had an adverse impact on the United States' exports of
citrus products to the EEC, as supported by statistics (see next section relating to trade aspects).

3.36 TheEEC saidthat it would beillogical if benefits accruing to the United Statesunder Article |
were considered to beimpaired by agreements specifically provided for under Article XXIV. Customs
unions or free-trade areas established under Article XXIV were by definition, explicitly permitted to
introduce tariff preferences and the effects of thiswere set out in paragraph 4 of that Article. 1t would
effectively become impossible for contracting parties to implement agreements under this Article, if
the mere existence of a tariff preference granted within the framework of an agreement covered by
Article XXI1V were considered to be a nullification or impairment of GATT benefits, on the grounds
that it upset the competitive relationship between products originating in the beneficiary country and
thoseoriginatingin other contracting parties. Thereforetheuseof Article XXI11:1(b) should bergected
as a form of indirect legal challenge to agreements which had not been declared inconsistent with
Article XXI1V.

3.37 The EEC further claimed that no benefits accruing to the United States under Article Il asa
result of tariff negotiations had been nullified or impaired. When thetariff bindings on citrus products
were negotiated, the United States had been aware of the preferences for the Mediterranean countries.
The United States therefore could not have reasonably expected that the commercial vaue of the tariff
concessions would not be impaired through the preferences. Moreover, not al of the EEC tariffs on
citrus products were bound.

3.38 The United States replied that the agreements pursuant to which the Mediterranean countries
received tariff preferenceson citrus products had not taken effect until 1969 or later. TheUnited States
had begun planting trees bearing winter oranges (navels) prior to the effective date of these agreements.
Most of theincrease in lemon production had come also from trees planted during the 1960s. At that
time the united States could not reasonably have foreseen that 5-7 years later when the trees had borne
fruit, the EEC would have taken steps to restrict I TS access to the EEC market. (Further arguments
by theU Sand EC rel ating to expectati ons by producersand production are containedin paragraphs 3.63,
3.64, 3.65, 3.66, 3.75 and 3.76).

3.39 The EEC stated that since no tariff bindings had been granted on orangesin the winter season
or on lemons, it wasclear that the United States had not established any right to reasonabl e expectations
in relation to Articlell. More generadly the EEC recalled that preferentia arrangements in the
Mediterranean area had begun in 1962 and had been expanded in 1968 and in 1969, as well as later
(ref. Para. 2.6). Theincreasein acreagefor winter oranges and for lemonsin the period 1965 to 1972
(ref. Table 3.8) must be considered as the result of investment undertaken in full knowledge of these
devel opments.

3.40 TheEEC sadthat, according to paragraph 5 of the Agreed Description of the Customary Prectice
of the GATT in the Field of Dispute Settlement (BISD 26S/216), contracting parties bringing a case
that did not involve an inconsistency with the Genera Agreement were "to provide a detailed
justification”. The United States thus had the burden of proving that it had suffered trade damage as
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aresult of the preferences. The United States had failed to furnish this proof. In theview of the EEC
its imports of citrus products were determined by factors other than the preferences.

6. Trade aspects

3.41 The United States explained that citrus was the most important horticultural crop in the
United Stateswith productionin 1982-83 valued at $1.7 billion. Citrus productionwas centred largely
infour states- California, Arizona, Texasand Florida- whereit provided amajor source of employment
and income. While most production was consumed domestically exports accounted for a substantia
part of total production and were an important source of revenue to the industry. The vaue of exports
of thecitrusproducts covered by theUScomplaint generally exceeded one-half billion dollarsannually.

3.42 TheUnited Statesadded that the EEC wasavery important market for citrusproducts. In 1982,
the EEC imported $1.2 billion of fresh citrus products aone, accounting for 55 per cent of al EEC
consumption. However, the competitive position of US citrus exportersin the EEC market was being
distorted by reason of the EEC's preferential tariff treatment of imports from certain Mediterranean
countries. Because of these unjustified preferences granted to countries which aready enjoyed a
geographical advantage, UScitrus growers and shippers had generally experienced areduction in sales
to the EEC or lost sales opportunities. The remova of the preferential duties would improve the
United States competitive position in relation to the Mediterranean countries, would allow US citrus
to be priced more favourably than at present in the EC market, and result in alarger US export volume
to the EC - except when lower than normal production in the US would restrict export availabilities.

3.43 The EEC argued that factors other than tariff preferences had been much more important in
determining the market shares of the various suppliers into the Community. In this connection, the
EEC referred to investments by exporting countries to develop the citrus sector as well as to promote
exports (particularly Spain and Isragl), and proximity to the Community. The latter provided an
advantageinrelation to transportation costs, packaging, freshnessof productsand the capacity to supply
important volumes at reasonable prices within ashort period. The Community also noted that currency
deva uations had favoured exports from Spain and Isragl.  As regards factors influencing US competition,
the EC referred to federal and California reclamation and irrigation projects which had permitted an
expansion in citrus production, government export aids especially to the Asian market (as opposed
to Mediterranean promotional funds directed towards Europe), domestic production levies through
which the American consumer financed indirectly export promotion, the system of dua-pricing and
marketing orders, weather conditions, the Mediterranean fruit fly and currency fluctuations.

3.44  TheUnited States responded that the factorslisted by the EC as having had asignificant effect
on UStrade performancewere either inaccurate or irrelevant to theissue of tariff preferenceson citrus.
Government investment aids in the US had not led to a significant expansion in production capacity
for citrussincethe EC' sintroduction of the Mediterranean preferences, astheincreasein citrus acreage
had occurred for themost part in the 1960s before the establishment of the preferences. The programs
that had been mentioned by the EC were general reclamation and irrigation projects that had benefitted
al of California agriculture. They had not been specifically targeted to the citrus industry, and for
the most part they had merely allowed a geographic shift in citrus production rather than an increase
in total capacity. The US further claimed that government export aids, such as they existed, also had
little effect on US citrus exports. No. P.L. 480 funds had been available for any fresh fruit exports
since 1963. A significant portion of the US citrusindustry did collect alevy on domestic production,
the proceeds from which were used to promote US citrus sales in all markets. The levy was on al
production (whether for domestic consumption or for export) and by far thelargest portion of themoney
was used in the domestic market. Inno sensewere domestic consumers being used to financeindirectly
export promotion. Moreover, citrus marketing orders had little or no effect on the price or the volume
of citrus exports. They did not impose restrictions on production, nor do they stimulate additional
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production. Since a substantial portion of total production was unregulated, the orders could not act
to support a minimum producer price. The United States did not deny that factors such as weather
conditions, pests, or exchange rate fluctuations could influencetradein citrus. However, the US noted
that the strong US dollar was a phenomenon of the last three years, whereas the progressive |oss of
the US share of the EC citrus market had been occurring for over a decade.

3.45 TheEEC further stated that its principa finding from the trade figures was that there was no
clear or definitive evidence that the existence of tariff preferences for some suppliers, or the absence
of them for others, had been responsible for any significant changein trend. Indeed, the trends were
so disparate, with both preferential and non-preferential suppliers doing well and doing badly in the
Community market, that one could not reject the view that non-tariff factors might well have played
arole at least asimportant as the preference, if not more so, in contributing to the fina result. An
attempt at comparing pre- and post-accession trends in imports to the United Kingdom, as well asto
the much smaller markets which existed in Ireland and Denmark, had reveaed no clear trend to the
benefit of preferentia countriesor to thedisadvantageof non-preferentia suppliers. Indeed, preferential
trade had grown most strongly in lemonsand grapefruitswherethe preference margin was clearly much
lessimportant, and whereother factorstraditional links, strong competencieswere particularly evident.

3.46 TheUnited Statescalled attention to the fact that the EC had admitted that the tariff preferences
had had an effect on trade patterns. The EC attempt to minimizetheimportance of thetariff preference
by listing other factors which it claimed had affected trade in citrus, ignored the fact that the US was
seeking an equal competitive opportunity to export. The US stated that it had never argued that the
preferences were of such singular importancethat they would always overrideall other factorsaffecting
trade. Therewould be times when, despite non-discriminatory tariff treatment, US exportsto the EC
would be limited by other market factors, e.g. exchange rate fluctuations, transportation costs, etc.
However, therewould a so be timeswhen market factors provided the USwith acompetitive advantage.
In those instances the continued existence of the preferences would, as they had in the past, nullify
that market advantage. As regards the question of the effect of the application of the Mediterranean
preferences on the trade of countries acceding to the EC, the US noted that in the case of Danish and
Irish imports of lemons and grapefruit, avery definite decrease in imports from the US had occurred
from 1974, when the phased application of the preferences began.

3.47 The EC dso suggested that its tariff preferences were more like economic aid than direct
advantages for importing into the EC. Moreover, the Community ensured that beneficiaries of
preferences did not enter below reference prices on fresh citrus. This meant higher profit margins
for these countries.

3.48 TheUnited states responded that it was a supplier of high quality citrusto the EC, and entered
above the reference price. Imported citrus which competed against US citrus in the EC market was
also of such quality that it entered above the reference price. Clearly, the reference price was not
afactor in dtering thetariff advantage granted to M editerranean preference countries. If theunderlying
intent of the EC citrus preferencesystemwasto provideeconomic aid, the EC should adopt amechanism
for accomplishing this which did not adversely affect other countries trade interests.

€) Fresh oranges

3.49 TheUnited Statesstated that sincetheintroduction of EEC tariff preferencesfor Mediterranean
countriesin 1969 and 1970, EC imports of fresh oranges from all sources had declined by 9 per cent.
Primarily because of the preferences, the quantity imported from the United States had decreased at
amuch more rapid rate, falling by over 30 per cent. During this same period, US exports of oranges
to non-EC destinations had increased by 70 per cent. US shipmentsto the EC had increased sharply
in 1975 following MFN reductions on EC tariffs on oranges for the April-October period, but these



L/5776
Page 51

gains had been transitory. Following the MFN tariff reductions, the EEC had deepened the tariff
preferences and imports from the US had resumed their downward trend. Most EC imports of US
oranges generaly took place in the May-October period when EC tariffs, and consequently the
preferential tariff margins, were at their lowest levels.

3.50 TheEEC stated that itstotal imports of fresh oranges had declined since 1975. Whileimports
from most of its preferential suppliers such as Spain, Isragl, Morocco, Tunisia and Egypt had been
stable or declining, imports from Cyprus had doubled. The overdl share in the Community market
of the Mediterranean countries had remained practically stable (82 per cent in 1974 and 83 per cent
in 1982). Moreover, non-preferentia suppliers such as Argentina and Brazil had maintained or increased
their exports, while others such as South Africa, Uruguay or USA had a declining trend but were
remarkably erratic, with peaksin 1978 (South Africa), 1980 (USA), and 1981 (Uruguay) when tariff
preferences were largely or fully in place. Given the stagnation in the Mediterranean share and the
riseinexportsfrom Brazil, anon-preferencerecipient, it wasdifficult tosustainthat the EEC preferential
system wasresponsiblefor the evolution of the EEC market. The EC also noted that the Mediterranean
countrieswere already large exportersto the six member states beforethe conclusion of the preferentia
agreements. Indeed, thelevelsof their exportshad been sohighthat after 1969/1970 they wereexceeded
only inexceptional yearswhen Community consumption wasstill expanding. Since 1974, their exports
had declined largely in keeping with thedeclinein Community consumption (ref. Tables 2.14and 2.15).

3.51 The United States contended that the important fact about the EC orange market in the past
decade was not the overal decline in imports, but the change in market shares. Naturaly, individua
Mediterranean countries would deviate from this trend. There were many factors besides the tariff
preference that affected citrus production and exportsin any single supplier country, severa of which
had been enumerated by the EC. Therefore, the United States felt that it was necessary to look at
the performance of the region as a whole. Although EC imports from Mediterranean preference
recipients had decreased since 1974, that decrease has been proportionately smaller than the overal
reduction in imports, resulting in the progressiveincrease in M editerranean market share (ref. Table 3.1).

TABLE 3.1

EC-9 Imports of Oranges, 1974-1982*

Country 1974-1976 1977-1979 1980-1982
Per cent of import market
Mediterranean preference recipients 78.9 81.4 82.3
United States 4.5 2.2 2.1
South Africa 10.8 10.8 10.5
Brazil 1.3 2.1 2.0
Other 4.5 3.5 3.1
Totd 100.0 100.0 100.0

*IntraEC trade and imports from Greece excluded for entire period.

Source: US.
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3.52 The United States pointed out that according to data supplied by the EC, Brazil's share of the
EC's tota imports of oranges had grown, but only by a small amount (ref. Table 2.14). In terms of
the EC'stotd import tonnage, this growth had not been significant. Further, Brazilian exports of oranges
to the EC occurred during the summer period when the degree of duty discrimination against
non-preference suppliers was minimal.

3.53  Asregardsthe performanceof South Africa, theUnited Statesnoted that likeitself, thiscountry
had had great difficulty in maintaining its competitive position in the declining EC market
(ref. Table 2.15). Between 1974 and 1983, annual EC-9 imports from South Africa had decreased
by 32 per cent, whiletotal imports had declined by only 21 per cent. Thediscrepancy waseven greater
for EC-6 imports. In thewinter period, EC-9 imports from South Africa had declined by 92 per cent
between 1974 and 1983, compared to a 28 per cent drop in total imports. A comparison on the basis
of three-year averages confirmed this trend;, average annual EEC imports from South Africa from
the 1981-1983 period were down 81 per cent from the 1974-1976 period, while average total EEC
imports had fallen by 21 per cent.

3.54 The EEC referred to a relative stability in the market performance of the United States
(ref. Table 2.15). Discounting thelast threeyearshen thehigh level of the dollar and poor crop results
had obviously affected the competencies of US products, average US exportsin 1974-80 to the EC/6
(56,000 m.t.) weresubstantially higher than average exportsin 1966-73(41,000m.t.). Yetthe 1974-80
period was one when preferences had aready been implemented, whereas in 1966-73 they had not
existed or werejust being introduced. Taking the averagefigure over thefull 15-year period 1966-80,
US exports were better than this figure in four of the seven years since 1974. There were, however,
considerablefluctuationsfrom year toyear dueto thefact that the USwasamargina exporter of oranges
to the Community, and small variationsin quantitieswerereflected in large variationsin the percentage
of its market share. Whileit might betrue that US exports to other countries had increased and those
to the Community had stagnated, the EC considered that the same pattern could be observed in the
exports of the Mediterranean countries (ref. Table 3.2). This demonstrated that their exports had become
fully competitive independent of EEC preferences.
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3.55 TheUnited Statesresponded that its share of orangeimportsinto the EEC had not been stable,
but rather had clearly fallen over the period. Although EC imports from the US had been erratic from
year to year, there had been a clearly identifiable trend towards a reduced market share. The share
of EC imports of oranges from "other" countries had aso falen in order to compensate for the rise
in EC imports from Mediterranean preference countries (ref. Table 3.1). Moreover, the declining
US shipmentsto the EC werein stark contrast to steady and significant increasesin shipments to other
destinations (ref. Tables 3.3, 3.4 and 3.5).

3.56 The EC identified the following factors explaining the genera decline in its importation of
fresh oranges since 1975: partia substitution of fresh oranges by small citrus fruits (like mandarines,
etc.) and substitution by orange juice especially from Brazil whose exports had doubled, as well as
competition with other fresh fruit. The EC also noted that there had been a similar decline in US
consumption of fresh oranges in favour of tangerines and orange juice.

3.57 The United States repeated that the relevant fact for the Panel to consider with regard to the
EC orange market was not the overall declinein imports, but the competition for the remaining market.
Sincethebeginning of thedeclinein ECimportsin 1974, Mediterranean suppliershad steadily increased
their share of the EC orange market at the expense of non-preference Suppliers (ref. Table 3.1). The
US complaint was not about the loss in US exports resulting from a decline in EC fresh orange
consumption, but rather concerned those exports which had been, and would continue to be, lost due
to the preferences that had helped mediterranean suppliers expand their share of the contracting EC
market.

) Winter and summer periods

3.58 The United States contended that distortion of its competitive position vis-&vis certain
Mediterranean countrieswas clearly illustrated in the case of winter oranges on which the Community
applied the MFN duty rate of 20 per cent compared to preferential rates ranging from 4-12 per cent.
This was the period when the margin of preference was greatest. US production of navel and other
winter oranges had grown from 650,000 metric tonsin 1965-66 to 1,400,000 metric tonsin 1982-83.
Total US exports of winter oranges had doubled between the late 1960s and 1982-83, reaching
205,000 metric tons. During the period 1978-83 they had averaged 190,000 metric tons
(198,000 metric tons for summer oranges). Exports to non-EC destinations had averaged
182,000 metric tons during the winter season over the past six years (1:3,000 metric tons during the
summer season). However, exports of winter oranges to the EC had remained insignificant and were
still a only 10,000 metric tons in 1982-83 - less than five per cent of total US exports. Exports to
the EC had averaged 8,000 metric tons during the period 1978-83 (25,000 metric tons for summer
oranges). The US was the only maor producer of winter oranges which was assessed the full EC
duty of 20 per cent (ref. Tables 3.1, 3.3, 3.4 and 3.5).



L/5776

Page 55
TABLE 3.3
US exports of oranges to the EC and the world, 1978-83"
Summer season/winter season comparison?
EC-9 Other Total
Summer Winter Summer Winter Summer Winter
("000 metric tons)
1978 24 12 141 158 165 170
1979 20 3 122 155 142 158
1980 68 11 195 185 263 196
1981 15 13 197 193 212 206
1982 2 2 155 195 157 197
1983 19 9 228 205 247 214
1978/83Avg. 25 8 173 182 198 190

“Includes temples
2Summer season is May-October; winter season is November-April (ending in year indicated)

Source: Calculated from US Department of Commerce data, Bureau of the Census.
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3.59 The United States argued that its winter orange exports to the Dutch market during the
period 1966-70 had been priced competitively with other Mediterranean suppliers (ref. Table 3.6),
but that the application of thediscriminatory tariff preferencesrendered thefinal price non-competitive.
TheUS pointed out that thelanded cost including freight and insurance of US orangesintheNetherlands
during 1981 was less than 3 per cent above the c.i.f. price of Spanish or Moroccan oranges. Once
dutieswere assessed against imports, however, the cost of US oranges exceeded Spanish and Moroccan
fruit by 10 per cent and 18 per cent, respectively. During the same year, the landed cost, excluding
duty, of US oranges was actually less than Cypriot oranges. Once the duty was applied, however,
USorangeswerepriced 5 per cent above Cypriot oranges. TheUnited States aso noted that the landed
cost (excluding duty) of US oranges had exceeded record levels for Mediterranean suppliersin 1980,
partly due to quality differences for the particular grades of fruit shipped by the US and also arise
in Mediterranean fruit production and export availabilities that year. The absence of the US from the
Dutch market in 1982 was aresult of asharp reduction in US navel production and significantly higher
price levels.

3.60 TheEEC arguedthat just asthestatisticson annual importsinto the Community did not establish
alink between the trend of imports and the various preferential rates, similarly one did not find any
such relationship as regards imports during the summer and winter periods, after 1972. As for the
winter period, no comparison could be made for the United States since its exports during the winter
period had traditionally been negligible. Thispatternfor the US (and South Africa) was already evident
even before preferences were introduced, thus was not the result of them. The decline of a few
thousand tons must be seen in the context of the genera decline in Community consumption, which
had been more pronounced during the winter period while it had remained practically stable during
the summer period. In the case of South Africa, one noted two distinct periods: a relatively good
performancefrom 1972to 1974 when Community consumptionwasat its highest level, and the period
from 1975 to 1983 when exports were relatively stable at alower level largely pardleling the decline
in consumption. For the Mediterranean countries, one saw trends that were largely similar to those
noted for South Africa, with some small but important differences however. In spite of the fact that
the preference for Spain was much inferior to that for Morocco and was closer to that for Isragl, the
decline in Spanish exports between 1972 and 1983 remained below 15 per cent wheresas the decline
was of the order of 40 per cent for Moroccan exports and 65 per cent for Israeli exports (56 per cent
if the average for 1972 and 1973 was taken as the base) (ref. Table 2.15).

3.61 Asregards the summer period, the EEC noted in the case of United States exports, the same
phenomena as shown by the annual statistics, i.e., wide fluctuations that were difficult to interpret.
For South Africa, the figures indicated a relatively stable or even improved situation in its exports
to the EEC/6, if one compared the period of 1981/1983 with that of 1972/1974. For the Mediterranean
countries, one noted three different trends. Spanish exports had falen sharply during the last four
years; lsraeli exports had stabilized at a high level since 1975; and Moroccan exports had increased
significantly. These disparate trends were al the more remarkable as the duties applied during the
summer period were relatively low and the phenomenon could certainly not be due to the differences
in those duties (ref. Table 2.15).

3.62 Astothetrend of imports by the United Kingdom, Ireland and Denmark since 1974, the EEC
noted that it largely paralleled those by the EEC/6 as regards both global imports and imports from
individual supplier countries.

3.63 The EEC stated that most of the production of the Mediterranean countries had always been
in winter oranges, and it was difficult to believe that United States producers could have reasonably
hoped to competewith those countries during thewinter period. Moreover, the preferential agreements
between the EEC and certain Mediterranean countries had not stimulated orange production in those
countries since the principal orange-growing areas had been planted, again, prior to 1970. In Spain,
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for example, the orange-growing area had increased only 7 per cent between 1970 and 1975, and has
contracted since then. The EC stated that since 1970, California orange acreage had only expanded
8 per cent, amost equaly for navels as for vaencias.

3.64 The United States responded that the EC arguments regarding US production were based on
an inaccurate reading Of California Fruit and Nut Acreage tables, which did not represent standing
acreage in 1970, but the acreage still bearing in 1982 that was planted in 1970 and earlier. Much of
the acreage standing in 1970 had in fact been taken out of production as new trees had been planted.
A comparison of acres standing in Caiforniain 1969 with those in 1989 showed a declinein totd acreage
for oranges(ref. Table 3.7). USproduction of al varietiesof citrushad increased significantly between
the mid-1960s and the early 1980s. Most of theincreasein California and Arizona orange and lemon
production came from trees that were planted during the 1960s. Planting of new trees all but ended
during the 1970s (ref. Table 3.8).

TABLE 3.7
CdiforniacCitrus Area, 1969 and 1982
Hectares
Fruit 1969 1982
Bearing Non-bearing Tota Bearing Non-bearing Tota

Navel Orange 31,763 17,451 49,214 43,583* 902** 44,485
Valencia Orange 32,915 8,236 41,151 27,425 620 28,045
Lemon 15,137 5,194 20,331 20,125 1,764 1,889

Includes approximately 300 hectares of miscellaneous oranges.

*x Includes approximately 30 hectares of miscellaneous oranges.

Source: California Crop and Livestock Reporting Service.

3.65 TheEC pointed out that neverthel ess there had been new plantings of orange trees after 1970,
which corresponded to 6.8 per cent of planted acreagein Californiain 1982. For lemontreesthefigure
was 41.7 per cent.

3.66 The United States responded that the figures quoted by the EC were misleading, as they had
been arrived at by adding the years since 1970 in which the net acreage change for oranges and lemons
had been positive. It was only meaningful to look at the net change over the entire period in order
to discount routine changes in acreage due to replacement of old trees and relocation of production.

(b) Fresh tangerines

3.67 The EEC stated that its imports in the category of citrus hybrids (mandarins, clementines,
tangerines, etc.) had tended to increase since 1974 but that the market shares of the Mediterranean
countries (99 per cent in 1974 and 98 per cent in 1982) and the United States (around 1 per cent) had
remained stable. In absolute terms, exports from Spain and Morocco had increased considerably to
the EC, but this was also true of their exports to other destinations. Moreover, due to the fragility
of the product, supplierswhich were closer to the EC market were automatically in amore favourable
situation (ref. Table 2.16).
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TABLE 3.8
California and Arizona: Net Changes in Citrus Area,
1965/66 - 1981/82
hectares
Season Navel Oranges Vaencia Oranges Lemons
1965/66 + 3,407 + 6,669 -364
1966/67 + 4,461 + 4,399 + 1,700
1967/68 + 2,229 + 1,035 + 809
1968/69 + 2,479 -479 + 1,902
1969/70 + 4,063 -3 + 1,174
1970/71 + 800 -1,848 + 2,792
1971/72 + 1,540, -550 + 1,659
1972/73 + 665 -824 + 1,983
1973/74 -1,660 -1,170 + 3,512
1974/75 + 762 -1,748 -363
1975/76 -582 -2,021 + 1,700
1976/77 -924 -2,308 -931
1977/78 -2,915 -2,755 -2,832
1978/79 -1,497 -1,360 -2,347
1979/80 + 318 + 185 -364
1980/81 -985 -1,255 -80
1981/82 -888 -362 + 1,052

Source: Sunkist Growers, Citrus Fruit Industry Statistical Bulletin
Horticultural and Tropical Products Division, FAS/'USDA.

3.68 The United States argued that the issue was not lost market share, but rather lost
opportunity. Stability of market share was not evidence that the preferences had no effect on trade
(especially when the base year selected for comparison was also ayear in which preferences were in
effect). Theread question was whether, in the absence of tariff preferences, exports by non-preference
recipients would
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have increased. The United States exported only minor volumes of tangerines to the EC. If the
M editerranean preference system were eliminated, in al likelihood this would precipitate only asmall
addition to US exports of tangerines to the EC. Nevertheless, some increase could be expected
(ref. Table 2.6).

(© Fresh lemons

3.69 The United States stated that EC imports of lemons had approximately doubled since the
late 1960s. However, EEC imports of US lemons had dropped by over one third. The US added
that itstotal exportstotheworld had increased from 113,000 metric tonsin 1966 to 132,000 metric tons
in 1982. However, US exportsto the EC had dropped from 56,000 metric tons to 6,000 metric tons
in the same period (ref. Tables 2.7, 3.9 and 3.10).

TABLE 3.9

EC-9 Imports of Lemons, 1974-1982*
(3 Year Average)

Country 1974-1976 1977-1979 1980-1982
Per cent of import market
Mediterranean preference recipients 66 79 84
USA 20 14 8
South Africa 5 4 4
Other 9 4 4
Tota 100 100 100

*Intra-EC trade and imports from Greece excluded for entire period.

Source: US.




HdVd9O

£8/Z86T - 89/296T AINC - BNDNY B A BUIBNEN
SUOTIEUTISSP JOUI0 PUe 6-03 07 SUOWR | JO SH00XT SN

0T°€ 319Vl



L/5776
Page 64

3.70 The EEC stated that its imports had increased considerably since 1974 and that the share of
the Mediterranean countries had grown from 70 per cent in 1974 to 81 per cent in 1981 (1982 was
not a representative year) while the US share had fallen during that period from 21 per cent to
10 per cent. Thetrade figures gave no clear evidence that the existence of preferences for some, or
the absence of them for others, determined the performance of individual countries. The EC stated
that in the period 1974-1983 Spain, Israel and Cyprus, for whom the preference margin wasrelatively
small, had increased their exports to the EC of lemons, while Turkey and Morocco, which enjoyed
bigger preferences, had declined. Morocco had disappeared virtually from the Community market.
Israel, which was accorded the same preference simultaneously with Spain, had not been ableto expand
its exports further. Factors other than preferences were thus at work. Among the non-preferentia
suppliers, South Africa had maintained a stable position, Argentinahad grown and the USA had declined.
The EC added that US exportsin 1982 were the lowest ever recorded, reflecting bad crop results and
the effect of the high dollar. USexports had in fact held up well from 1966 until 1977, when Spain's
increased production and competencies began to take a larger part of the market (ref. Table 2.18).

3.71 The United States stated that as in the case of oranges, Mediterranean preference recipients
had steadily increased their market shareover the past decade at the expense of non-preferencesuppliers.
Not only had the US and other non-preference suppliers lost a significant part of their share of the
EC market, the average volume of shipments from the United States, South Africa, and from those
nations (mostly South American) in the "other" category, had declined from 1974-1976 period to
the 1980-1982 period. This had occurred during a time of rapid growth in EC lemon imports
(ref. Table 3.9). Moreover, the United States contended that it was misleading for the EC to compare
the trend in imports from Spain, a very large producer to that of imports from two small producers
- lsrad and Morocco. It was much more instructive to look at the trend in imports from the
Mediterranean region asawhole. Inthe USview, the EC waswrong toimply that preference recipients
other than Spain had not been successful in the EC market. Between 1974 and 1976, average annua
imports from Cyprus were 9,609 tons. The 1980-1982 average was 14,949 tons. Over that period,
Cyprus passed the United Statesto become the second |eading third-country exporter to the EC market.
Averageannual importsfor Isragl inthe 1974-1976 period were 4,298 tons. In 1980-1982, theaverage
was 6,802 tons.

3.72 The EC noted that US exports of lemons to al destinations had dropped substantialy from
the highest levels reached in 1976-78. Conversely, exports of lemons from Spain had risen to the
Community as well as elsewhere due to structural and promotiona measures undertaken by the
government and industry. The EC recalled that exports from Cyprus had been strongly affected by
politica eventsin 1974, thus comparisons between this period and 1980-82 were biased by this specia
factor. The EC considered it unredlistic to claim that the preference granted to Spain (4.8 per cent
versus 8 per cent) was a magjor element in the evolution of its exports. The reference price was in
effect during the whole year and the difference between the preferentia duty and that applicable to
theUS (3.2 percentage points) onlemonswas nearly identical, with thedifferencein dutiesongrapefruit
(3.1 percentagepointsin 1981). USexportsof grapefruit tothe EC had registered appreciableincreases.
The EC also noted that the US was at a disadvantage vis-aVvis Spain as regards transportation costs
on lemons. (ref. Tables 2.17 and 2.8).

3.73  The United States responded that its lemon exports to the EC had fallen dramatically from
59,000 metric tons, in 1974 to 13,000 metric tons, in 1983. In contrast, US lemon exportsto al non-EC
destinations had risen from 141,000 tonsin 1974 to 148,000 tonsin 1983. Tota lemon exports over
the period had fallen somewhat, but only because of the impact of lost salesinthe EC (ref. Tables 2.7
and 3.10).

3.74 Moreover, the United States pointed out that the EC's MFN duty rate for grapefruit was
significantly lower than for lemons, and, therefore, the Mediterranean preference system had had less
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of adiscriminatory impact over the years on US grapefruit exports to the EC. The growth in US
grapefruit exports to the EC would by itself show the positive influence on US exports when
discrimination was reduced. US grapefruit exports to the EC benefitted from a significant quality
advantage over competing suppliers. EC consumers expressed a strong brand recognition for US
grapefruit in appreciation of the high quality of US fruit and the promotiona efforts undertaken by
the USindustry. While high quality uslemons might be preferred by many EC consumers, the quality
gap had not aways been sufficient in offsetting the difference in duty treatment and, therefore, US
exports of lemons to the EC had falen. If the EC duties on Spanish and US lemons were equalized,
theartificial premium paid by EC consumersfor USlemonswould disappear, EC importswould more
accurately reflect consumer taste preferences and US exports would be allowed to increase.

3.75 TheEC further noted that California acreage had expanded 75 per cent since 1970. Thefirst
EEC preference agreements on lemonswere concluded in 1969 with Morocco and Tunisiaand in 1970
with Isragl and Spain. At that time, Spain's production and exports had already undergone full
expansion.

3.76  TheUnited States noted that since 1969, there had been a slight increase in California acreage
for lemons, but most of theincreasein lemon production had come from trees planted during the 1960s
(ref. Tables 3.7 and 3.8).

(d) Fresh grapefruit

3.77 TheUnited Statesstated that it wastheworld' sleading exporter of fresh grapefruit with exports
valued at US$100 millionin 1981-82. While EC destinationshad not shared in thegrowth of USIemon
exports during the past 15 years, US fresh grapefruit exports to the EC in contrast had grown at a
faster rate than shipments to other markets. The United States considered that the relatively low EC
import duty on grapefruit, which minimized the effect of the preference, was an important factor in
this favourable performance (ref. Table 2.8).

3.78 TheEEC noted that itsimports of grapefruit and pomelos had increased somewhat since 1974.
TheUnited Stateshad beentheprincipal beneficiary intermsof percentageof market share. EC imports
of grapefruit from Israel had remained relatively stable with some downward tendency. Over the same
period, Cyprus had recorded an increase in its exports to the Community, abeit less than that of the
United States. Inthe EC's view, the contrasting trendsfor Isragl and Cyprus, which enjoyed the same
preference, indicated clearly that elements, other than the preference, were of decisive significance
in determining the trend in citrus exports to the Community (ref. Table 2.19).

3.79  TheUnited States responded that the growth of Cypriot grapefruit exports between 1974 and 1979
reflected a recapturing of lost market share that had been enjoyed prior to the de facto partition of
theisland in early 1974. Asaresult of the ensuing political turmoil, it had taken six yearsfor Cypriot
grapefruit shipments to the Community to reach again the 50,000 ton mark that had been recorded
in 1973.

3.80 TheEEC noted that California grapefruit acreage had practically doubled since 1970, the year
of the first agreement on grapefruit between the EEC and Israel, and the EEC and Spain. Moreover,
Israel in particular had aready been abig producer and exporter of grapefruit before 1970, and there
was nothing to suggest that it would not try to exploit to the full the investments it had made. The
EEC pointed out that there were certain paralels in the evolution of grapefruit production in Isradl,
the principal supplier of the EC, and that in the US. Both countries had recognized foreign market
opportunities and had invested in production. The two had government assistance programmes and
thus had taken the largest share of the market. Theinvestmentswhich had assured the success of Isradli
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exportsin thissector constituted proof that the success or failure of an exporting country was ultimately
determined by established structures rather than by the level of Community tariffs (ref. Table 2.19).

(e Citrus juices

3.81 The United States pointed out that its share of the value of EEC-6 orange juice imports had
been 17 per cent in 1970-72 but had declined to 12 per cent in 1979-81. The US share of the value
of EEC-6 grapefruit juice imports had declined slightly from 22 per cent of the total in 1970-71 to
20 per centin 1979-81. Israel and Morocco, which werethemain beneficiaries of EEC Mediterranean
duty preferencesfor grapefruit juice, had been ableto gain 55 per cent of the EEC-6 market in 1979-81,
up from 43 per cent in 1970-72 (ref. Tables 2.11, 2.12 and 2.13).

3.82 The EEC stated that its imports of citrus juices had increased overal by around 70 per cent
since 1974. EC imports from the Mediterranean countries had fallen, those from the United States
had been stable, and those from Brazil had increased by four times. The increase in imports of citrus
juices had been amost exclusively attributable to the pronounced rise in imports of orange juice, a
development that could account for the decline in EC imports of fresh oranges. Exports of orange
juiceby theUnited Statesand the M editerranean countrieshad beenrelatively stableintermsof volume.
As regards market share, however, both regions had lost a considerable amount in favour of Brazil,
which did not enjoy any Community preferences, and whose market share had likewise increased in
the fresh orange sector. Asregards lemon juice, the trend in EC imports had been favourable overall
but the quantities involved were not particularly large. Some decline could be seen with respect to
EC imports of grapefruit juice. However, the United States had maintained if not increased its share
of the EEC market since 1974. Isragl, too, had virtually maintained its share. This country had not
only invested substantially in grapefruit production but had al so pursued adynamic policy of valorizing
its primary products (ref. Tables 2.22, 2.23 and 2.24).

® Grapefruit segments and pectin

3.83 The parties did not present arguments specifically on these products (ref. Tables 2.9, 2.10,
2.20 and 2.21).

B. M editerranean countries
1. Egypt

3.84 Egypt stated that its agreement with the EEC constituted an interim agreement leading to the
formation of afree-trade area within the meaning of Article XXIV:5(b). The objectives of the agreement,
as expressed in its Preamble, were the harmonious expansion of trade and the progressive eimination
of obstacles to substantially all the trade between the parties. The agreement itself and its application
were in Egypt's view in full conformity with the spirit and letter of the General Agreement. Egypt
considered that such an agreement should serve as a model for cooperation between developed and
developing countries. Moreover, any change to the agreement after so long a period would be ineguitable
to Egypt, a developing country, as it had invested in its citrus industry on the basis of continued
preferential access for its exports into the EEC market.

2. Isradl

3.85 lsrad stressed theimportant economicinterestsand the high trade coverage under its agreement
with the EC.
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3.86 Israel stated that the US complaint appeared to have been submitted on the basis of
Article XXII1:1(a); i.e. thefailure of another contracting party to carry out its obligations under the
Genera Agreement. Yet Article XXIV wasclearly apermitted exceptionto Article I. Article XX1V:4
even recognized the desirability of countriesto enter into agreements of closer economic integration.

3.87 lsradl considered that an examination of the conformity of the agreements under Article XXI1V
could only be conducted under the prescribed procedures thereunder, and not within the Panel. The
EC-lsrael agreement had been submitted and examined in the GATT. After having studied the
agreement’ splan and schedule, therewasno finding by CONTRACTING PARTIESthat the agreement
wasnot likely toresultintheformation of afree-tradearea. Therefore, the CONTRACTING PARTIES
had made no recommendations to the parties as provided under Article XXIV:7(b), and the agreement
had been approved implicitly. Article XXIV:7 did not require a positive acceptance by CONTRACTING
PARTIES of an agreement. In this connection, Isragl referred to the following interpretations to
Article XXI1V:7 that were contained in the Analytical Index (Third Revision, 1970, p. 135):

€) It was stated during the course of the discussion in the Second Session of the Preparatory
Committeeof theUnited Nations Conferenceon Tradeand Employment and Tariff Negotiations
in Geneva, that there was "no question of [the CONTRACTING PARTIES... having any power
to approve or disapprove acustomsunion... If the[CONTRACTING PARTIES] find that the
proposas made by the country... will infact lead towards a customs union in some reasonable
period of time... they must approveit. They have no power to object". (EPCT/TAC/PV/11
p. 37);

(b) "Consideration by the CONTRACTING PARTIES of proposalsfor customsunionswould have
to be based on the circumstances and conditions of each proposal and, therefore,... no genera
procedures can be established beyond those provided in the Article itsef". (Val.11/181 para. 20).

3.88 Accordingtolsragl, acontracting party which considered an agreement not to bein conformity
with Article XXI1V could submit aproposal to the CONTRACTING PARTIES to make recommendations
under Article XXI1V:7(b). No such proposa had been submitted. Isragl acknowledged that certain
contracting parties had reserved their rights during the examination of its agreement, and thus could
still propose to the CONTRACTING PARTIES to make such recommendations. But the legality of
the agreement could not be challenged by them under Article XXII1:1(a). Recourse could only be
made to Article XXII1:1(b) or (c).

3.89 Israel dso quoted from a Swiss study which, in its view, confirmed that the procedures for
examining the consistency of an agreement with Article XXIV provided in paragraphs 7, 9 and 10
thereunder were meant to be exclusive.’

3.90 Moreover evenif the United States were indeed not chalenging the legdity of the EC agreements
with certain Mediterranean countries, 1srael doubted whether it would be possible to look at only one
specific dement thereof; namely, the EC tariff treatment applied to the citrus sector.

"Rodlophe S. Imhoof, Le GATT et les zones de libre-échange, Société Suisse de Droit International, Georg, Genéve (1979), p. 95:

"The formal provisions of Article XXIV of the GATT are paragraphs 7,9 and 10. Formal or procedural provisions, since these
three paragraphs establish modes of consultation and conciliation, negotiation and decision. These provisions establish methods that allow
the CONTRACTING PARTIES to verify the consistency of regional integration agreements with the letter and the spirit of the material
requirements of Articles XXIV and institute their decision-making process in this regard."
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3. Spain

3.91 Spain noted that Article XXIV, as clearly established in its paragraph 5, was an exception to
Article |, and that according to Article XX1V:4 countries were encouraged to proceed to the closer
integration of their economies. Spain recalled that the agreement it had concluded withthe EEC in 1970
had been transmitted and examined by the CONTRACTING PARTIES asan interim agreement |eading
to acustoms union and that subsequently information relating to the agreement had been communicated
and examined periodicaly. In the view of Spain, therefore, the requirements set down by the
CONTRACTING PARTIES and by the General Agreement had been fulfilled as concerned the
examination and evaluation of an agreement leading to the formation of a customs union between
contracting parties. Article XXIV required an overall study of an agreement to determine whether
it covered "substantialy all the trade between the parties; and in the event of a negative finding, the
making of recommendations to the parties intending to form a customs union. Spain pointed out that
the CONTRACTING PARTIEShad made no recommendationsonitsagreement withthe EEC, because
they had made no finding that the agreement did not conform with Article XXIV, thus allowing the
agreement to enter into force and generate trade flows.

3.92 Intheview of Spain, it was not the role of the Panel to examine whether the EEC agreement
with Spain complied with the provisionsof Article XXIV, asthis matter had been examined thoroughly
by a working party and by the CONTRACTING PARTIES. To re-open this matter some thirteen
years later, would be contrary to the need to guarantee security and stability of international trade and
legal relations and furthermore would cause serious erosion of GATT' s credibility. Neither could one
examine only apart of an agreement leading to acustoms union; inthisinstance, the particular regime
applicableto citrusproducts. A judgement on the conformity of an agreement with Article X X1V could
only be made on the basis of an overall examination of the whole agreement, as had aready taken
place. Moreover, the elimination or modification of the EC tariff regime on citrus products, which
constituted an important share of Spain's total exports to the Community, would mean a substantia
modification of the EEC-Spain agreement itself, and would jeopardize its conformity with the substantidly
al the trade requirement of Article XIV.

3.93 Spain dso referred to the following interpretations to Article XXI1V:7 that were contained in
the Analytical Index (Third Revision, 1970, p. 135):

€) It was stated during the course of the discussion in the Second Session of the Preparatory
Committeeof theUnited Nations Conferenceon Tradeand Employment and Tariff Negotiations
in Geneva, that there was "no question of [the CONTRACTING PARTIES... having any power
to approve or disapprove acustomsunion... If the[CONTRACTING PARTIES] find that the
proposas made by the country... will in fact lead towards a customs union in some reasonable
period of time... they must approveit. They have no power to object”. (EPCT/TAC/PV/11
p. 37);

(b) "Consideration by the CONTRACTING PARTIES of proposalsfor customsunionswould have
to be based on the circumstances and conditions of each proposal and, therefore,... no genera
procedures can be established beyond those provided in the Article itsdf.” (Val.11/181 para. 20).

3.94 The United States responded that some members of the working party examining the EEC
agreement with Spain had claimed that it was impossible to discharge their responsibilities under
paragraph 7(b), since the agreement contained no specific time period for the formation of afree-trade
areaor customsunion (BISD 185172). Furthermore, working party membershadreservedtheir GATT
rights. Discussionof biennia reportsintheCouncil had reveal ed continued concern by somecontracting
parties about the sufficiency of the information provided (C/M/114, p. 4, C/M/128 p. 8). Thus, the
US considered it inappropriate to assert, as Spain had done, that no recommendations had been made
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because the CONTRACTING PARTIES findings had not been negative. Rather, in the opinion of
the US, it was a case of not having information to make findings at al. The United States considered
therefore the Spanish referenceto theinterpretation of paragraph 7(b) contained in the Analytical Index
to beirrelevant, asthe CONTRACTING PARTIES did not find that the EEC-Spain agreement "will
in fact lead towards a customs union in some reasonable period of time." The United States also stated
that it was customary in the GATT to refrain from raising legal principlesin cases where a contracting
party after taking into account overall economic interests and political concerns, was unsure that its
trade interests would be adversely affected. Given this customary practice and the history of GATT
consideration of these agreements, one could not characterize the failure to make recommendations
under paragraph 7(b) as constituting approva by the CONTRACTING PARTIES.

3.95 The United States referred to the Spanish argument that its agreement with the EEC, having
been once reviewed under the procedures of Article XXIV:7(a) and (b), could not in the interests of
preserving stability in international relations, be subjected to further revision. The US noted in this
regard that paragraph 7(c) clearly envisaged the possibility of further review and revision of these
agreements.

3.96 Spain underlined that one could not speak of insufficiency of information when the working
party and the Council had examined the EEC/Spain Agreement, since any contracting party could have
requested any information it deemed necessary. Spain repeated that there had been no finding by
CONTRACTING PARTIES within the meaning of Article XX1V:7(b) that the EEC-Spain agreement
was "not likely to result in the formation of a customs union or free-trade area’. There had only been
reservations and doubts expressed by a few countries. Had there been such a finding, the
CONTRACTING PARTIES would have made a recommendation, on the basis of a proposal by some
delegation or by the Chairman of the body concerned. No such proposal had been made, nor had there
been arequest for avote under Article XXI1V:10 or XXV:4. Spainin referring to legal security and
to stability of international relations, had not disputed the possibility that any of the contracting parties
which had entered a reservation in the Council could ask that body for arevision of an agreement.
In the opinion of Spain, that contracting party would have once more to invoke Article XXIV:7(c),
if it had thenecessary grounds, or Article XXI11:1(b) or I(c). Article XXII1:1(a) would not beapplicable
because there had been no failure to comply with GATT obligations. Spain supported the arguments
presented by the EEC in this connection (ref. para. 3.21, 3.27, 3.34 and 3.36).

4, M orocco

3.97 Morocco stated that not being a contracting party, it had no rights and assumed no obligations
under the General Agreement. Therefore, it would not intervene in the legal debate at hand, except
to state that Morocco supported the approach and arguments of the Community. The citrus problem
could not be reduced only to its juridical component but had to be considered in the context of the
complex system of political, economic and trade relations underlying the Mediterranean situation.
Morocco characterized the legal debate as being anachronistic, given that the Cooperation Agreement
concluded in 1976 between it and the Community had merely taken over in respect of citrus products
the provisions contained in the 1969 Association Agreement between the two. The latter in turn had
constituted aprol ongation over awider economic areaof the age-old rel ations exi sting between M orocco
anditsmain outlet, namely France. Morocco pointed out that it wason the eve of important negotiations
with respect to the enlargement of the Community, which would put into question the stability and
the very future of the Mediterranean region. At thiscrucial moment the problem of tariff concessions
on citrus and the interests of the United States appeared microscopic in comparison.

3.98 Morocco caled attention to the flagrant disparity between the returns and the benefits which
the United States could hope to gain if its demands were satisfied, and the losses and risks which the
Mediterranean countries and hence equilibrium in the Mediterranean area might suffer. In the view
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of Morocco, an dignment of the tariffs granted to American exports of citrus products with those enjoyed
by the so-called "preferential” recipients, or even areduction of the Common Customs Tariff, could
not possibly bring about a substantial increase in US exports. Tariff concessions were an economic
advantage, not a commercial advantage. Morocco stated that there was no world market in citrus
products. ThemaintradeflowswereconcentratedintheMediterranean area, inaNorth-Southdirection,
leaving little room for any outside suppliers. In the opinion of Morocco, the cumulative effects of
thelevel of freight costs and the appreciation of the dollar excluded any possibility for theUnited States,
even with duty-free entry, to make any significant inroads into the Community market. During the
season 1981/82, exports of oranges from the Mediterranean countries as a whole had amounted to
approximately 2.5 million tonnes, mostly intended for the markets of the Community. United States
exports of orangesto Western Europein 1982 had been 6,000 tonnes. Asregards lemons, Mediterranean
exports had been 750,000 tonnes, while US exports to Western Europe had been 8,800 tonnes.

3.99 Morocco recdled that it was a developing country whose citrus exports congtituted approximately
10 per cent of its overall export receipts. It was not the tariff preference, appreciable as it might have
been, which was behind the trade results of Morocco, but the protracted efforts it had carried out to
promote trade and to adapt its products to a changing market.

3.100 TheCooperation Agreement M orocco had concluded with the European Economic Community
went beyond the narrow bounds of trade. It included provisions concerning manpower and technical
and financial cooperation. It constituted the basis for a dialogue on relations in spheres as diverse
asfisheries, transfer of technology, and training. It was likewise within this framework that the basic
problems connected with the enlargement of EEC were being discussed. Morocco questioned what
would be the sense of this exercise, and what value would it have, if the vaidity of the arrangements
arising out of it would be the subject of constant challenge within the GATT.

C. Other interested parties

1. Austrdia

3.101 Audtrdianoted that itsinterest in this dispute was based on its longstanding concern with the
guestion of the conformity with the GATT of the European Economic Community's preferential trade
agreements, under which thetariff preferenceson citrus productsweregranted to certain Mediterranean
countries. It recognized the economic benefits developing countries could derive from preferential
accesstomarkets. However, it was concerned with theimplications of these preferential arrangements,
which had been presented under Article XXI1V, for the principle of reciprocal rights and concessions
and in particular their effects upon the trade of third countries.

3.102 Australiadid not sharethe EC view that sincethe CONTRACTING PARTIES had never made
recommendationsunder paragraph 7 of Article X X1V tothepartiestotheagreements, theseagreements,
and therefore the tariff preferences on citrus products, had received a form of GATT "recognition”
and could not be challengedin the context of an Article X X111 proceeding. Rather, Australiaconsidered
that the EC preferential trade agreements had not been found by either the working parties established
to examinethese agreementsor the CONTRACTING PARTIESto bein conformity with Article XXI1V
of the GATT. Whilethe preambleto paragraph 5 of Article XX1V permitted the formation of customs
unions, freetrade areas and interim agreements, it aso provided that the conditions in
sub-paragraphs (a), (b) or (c) weretobemet. Inthecaseof interim agreements, such asthoseinvolving
the EC and certain Mediterranean countries, therelevant provision (c) specified that such an agreement
"shall include aplan and schedulefor the formation of acustoms union or such afree-trade areawithin
a reasonable length of time". In most of the interim agreements in question, there was no provision
for afull customsunion or free-trade areato be established " within areasonablelength of time". Indeed,
some of these arrangements had aready been in existence for more than a decade, and there was no
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indication on most of them that progress has been made in transforming them into full customs unions
or free-trade areas. In the view of Austradia, the fact that the working party examinations of these
agreements were inconclusive, and that no specific recommendations were made under Article XX1V:7(b)
did not indicate an unconditional acceptance of these agreements by the CONTRACTING PARTIES
nor that a challenge to them under the GATT was "inadmissible’. Several contracting parties had
clearly expressed their doubts as to the conformity of the agreementswith the provisions of the GATT,
and in three cases (Malta, Spain and Yugoslavia) some members of the working parties (including
Australia) had reserved their rights under the General Agreement.

3.103 Austrdiaconsidered then that the European Economic Community' s preferentia trade agreements
with certain Mediterranean countries had not been found by the CONTRACTING PARTIES to be
in conformity with the relevant provisions of the GATT, and that the tariff preferences accorded to
certain Mediterranean countries on citrus products under the terms of these agreements were therefore
inconsistentwith Article | of theGeneral Agreement. Moreover, Australianoted that under thedecision
of 28 November 1979 on Differential and More Favourable Treatment, Reciprocity and Fuller
Participation of Devel oping Countries, the European Economic Community had an obligationto ensure
that any differential and more favourable treatment provided to developing countries did not " create
undue difficulties for the trade of any other contracting parties’ (BISD 265203).

2. Chile

3.104 Chilerecdled its long-standing position that the EC agreements with the M editerranean countries
concerned did not conform to the requirements of Article XXI1V. When these agreements had been
examined in the GATT, Chile had expressed doubts on some of the agreements as to whether they
were compatible, and as regards the other agreements it had clearly stated they were not compatible.
Noneof the agreementsincluded aplan and schedulefor theformation of acustomsunion or afree-trade
area within a reasonable length of time, nor did they eliminate duties on substantially all the trade
between the parties on a reciproca basis.

3.105 Chile noted that the Community had argued that some of the agreements could be justified
on the basis of Part IV and Article XXIV. In Chil€ s view, the EC granting of preferences to the
Mediterranean countries was praiseworthy and in keeping with the objectives of Part V. However,
neither Part IV nor the Enabling Clause (BISD 265/203-205) alowed a developed country to discriminate
among devel oping country beneficiaries. Theonly exceptiontothiswasinthecaseof theleast devel oped
developing countries. Chile believed that the important objectives and purposes of the agreements
should not only be encouraged but more importantly be furthered and extended to the benefit of all
developing countries. In this connection, the Panel might consider making a recommendation to the
EEC toincludeall of the citrus products concerned under its Generalized System of Preferences (GSP).
There would thus be no question as to the consistency of the citrus preferences with the General
Agreement.

3.106 Chile pointed out that there were important differences among the agreements. Spain, for
instance, was in the process of negotiating its accession into the Community. Although its present
agreement with the EC did not fulfil the requirements of Article XXIV, these parallel negotiations
indicated the parties intentions to form a customs union. Chile expressed the hope that when Spain
did enter the Community, it would endeavour to improve EC preferences to devel oping countries on
products of interest to Latin American countries. On the other hand, the other agreements were far
from even beginning an economic integration process, and accordingly did not conform to, nor even
come close to meeting the requirements of Article XXIV.

3.107 Another important difference among the agreements, in the view of Chile was that the EC
discriminated among the Mediterranean beneficiaries themselves. The preferences granted by the EC
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on citrus products varied considerably, within some cases the countries which were among the closest
to the EC market as well as being non-contracting parties, enjoying the most advantages.

3.108 Chile stated that its geographical position put it at a great disadvantage in selling to the EC
and therefore Chile needed preferentia treatment more than the countries|ocated in the Mediterranean
region. Duringthelast decade, Chile had expandeditsagricultural production and exportsconsiderably,
based on her comparative advantages. One of Chile's exports which had increased substantially was
fresh lemons (CCCN 08.02) as the following statistics demonstrated:

TABLE 3.10

Value of Chile's Exports of Fresh Lemons in US$l,000

1977 1978 1979 1980 1981 1982
158 751 2,360 3,094 2,763 1,200

Exports had dropped in 1981 and 1982 due to both a reduction in quantities exported as
well as afal in internationa prices. In terms of volume there was again a growing trend as Chile
had exported 2.8 million kg. in 1982 and 3.9 million kg. in 1983, again of over 1 million kg. of fresh
lemons. Chile aso mentioned that its orange, canned fruit and fruit juice industries had devel oped,
and exportsthereof wereof increasing importance. About 98 per cent of Chile' sexportsof freshlemons
in 1981 had gone to the EEC market. The Netherlands had absorbed around 85 per cent, while the
Federa Republic of Germany had imported 13 per cent. Improved conditions of market access to
the EC, whether through preferentia or MFN treatment would provide a strong incentive for Chile
to expand its trade in lemons, other citrus fruits, canned fruits and fruit juices. The continued
development of Chile sagricultural exportswould help Chileto meet its social and development needs.

3.109 The United States supported Chile's position regarding Part V. Were the EC to grant GSP
on citrus products from all developing countries, however that would obviously not improve the US
access to the EC market, Neverthel ess such a situation would allow the United Statesto ook forward
to the possibility of a reduction in the most-favoured-tariff rates since it was stated clearly in
paragraph 3(b) of the Enabling Clause that any differential and more favourable treatment provided
thereunder "shall not constitute an impediment to the reduction or elimination of tariffs and other
restrictions to trade on a most-favoured-nation basis".

3.110 While the United States recognized that the agreements, pursuant to which the EC granted
preferences on citrus, did vary from one Mediterranean country to another, in no case did the USfind
that any agreement met the requirements of Article XXIV. It did not feel that too much weight should
be attached to the ongoing discussions between Spain and the Community, in the absence till of a
binding commitment by the parties to form a customs union. The agreements had to be considered
on their face value as they stood presently.

3.111 The European Community repeated its position that its agreements with the Mediterranean
countries concerned constituted an exception to Article | as provided under Article XXIV, and had
been examined and approved by the CONTRACTING PARTIES on that basis. The EC had never
invoked Part 1V nor the Enabling Clause to justify discrimination among developing countries, but
rather to justify the lack of reciprocal obligations by certain Mediterranean countries towards the
Community.
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3.112 The EEC expressed doubts as to whether Chile was experiencing problems in selling citrus
to the Community as a result of the preferences to the Mediterranean countries, given the growing
trend of Chile's exports. Trade in citrus was seasona. Chile's exports arrived during the summer
period in the EC when there was no competition from EC or Mediterranean producers. EC tariffs
were also morefavourablein certain cases during the summer. The EC suggested that the competition
faced by Chile was that with other suppliers from the Southern Hemisphere who were closer
geographicaly to the EC market.

3.113 Chiledid not agree with the EC position that the agreements with the Mediterranean countries
had been approved by the CONTRACTING PARTIES. Moreover, initsview, onecould not confuse
or mix together the requirements of Article XXIV and of Part IV, as these were completely distinct.
Article XXI1V governed customs unions, free-trade areas, or interim agreements leading thereto and
required reciprocal obligations by the parties to the agreement concerned to eliminate duties on
substantially al the trade between them. Part IV dedt with trade relations and commitments by
devel oped contracting parties towards devel oping contracting parties. No distinction was made among
the developing contracting parties, dl of them were covered under Part IV. However, the EC preferences
on citrus were accorded to some but not to al developing contracting parties and to some devel oping
non-contracting parties.

3.114 Chile dso contended that the question was not whether it was experiencing problems in exporting
citrus, as suggested by the EC, but rather that there was a lack of opportunity being provided to a
developing country to export more and earn more receipts. Presently exports of fresh lemons from
Chile to the EC were at a disadvantage during the entire year because they faced a duty rate of 8 per
cent, while some other Mediterranean countries that were not contracting parties enjoyed a duty rate
of 1.6 per cent, and one Mediterranean supplier enjoyed duty-free access. Moreover, the MFN duty
rates on lemon juice were prohibitive; i.e. as high as 40 per cent.

3.115 The EEC stated that Chile's trade interest in citrus was marginal. It agreed that if the MFN
rates applied by the EC on lemons or summer oranges were reduced 2 or 3 percentage points, this
could influence Chile's exports, but only marginally so. The EC inquired as to the trend of Chile's
exports to the United States and the tariffs applied thereby.

3.116 Chile responded that seen perhaps from the context of total EC trade, Chile's interests were
marginal. But this was not so from the point of view of the interests of Chile itself, as every bit of
foreign exchange contributed to solving its debt problems. Moreover, it should not be forgotten that
Chile was adeveloping country. In 1982 Chile had diversified its exports of fresh lemons to various
markets as follows: 75.1 per cent to the EC, 23.3 per cent to Canada, 0.5 per cent to Sweden,
0.6 per cent to Switzerland and 0.5 per cent to the United States. Based on 1983 figures for the
period January-September, the US became Chil€'s principal market, accounting for 64 per cent of
sendings, followed by the EC, 28 per cent, and Canada, 6.3 per cent.

3.117 TheUnited States stated the UStariff on fresh lemonswas 1.25 US cents per pound. In 1982
the US had imported over 12 million pounds of fresh lemons, over 90 per cent of which had come
from Spain.

3.118 Egypt stated that, as expressed in the Preamble of its agreement with the EC, the objectives
thereof were the harmonious expansion of mutua trade and the progressive elimination of obstacles
to substantialy al the trade between the parties.

3.119 Chile responded that Egypt's argument relating to the declaration of intent in its agreement
with the EC was valid, but such a declaration did not suffice for the Agreement to conform with the
requirements of Article XXIV. There must be an effective plan and schedule for the reciproca



L/5776
Page 74

elimination of trade barriersbetween theparties. Chile recalled that when aregional agreement among
certain Latin American countries had been presented to the GATT, some contracting parties had argued
that its plan and schedule for eliminating duties was not complete.

3.120 Egypt responded that the value of a declaration of intent should not be underestimated; e.g.
the GSP had begun from such a basis. The attainment of the elimination of obstacles to trade was
a slow process but progress was being made.

3.121 |srael stated that certain procedures existed under Article XXIV namely under paragraph 7(b)
for determining whether an agreement conformed to the provisions of that Article. If Chile, or any
other contracting party, considered that the EC-lsrael agreement was not in conformity with
Article XX1V, it could submit a proposa to the CONTRACTING PARTIES for a recommendation
to that effect by them. Aslong as no such recommendation existed, no one could contest the legality
of this agreement in other organs of the GATT.

3.122 Chiledid not sharetheview of Isragl that the absence of recommendationsby CONTRACTING
PARTIES under Article XXI1V:7(b) implied an acknowledgement that an agreement was consistent
with Article XX1V. Contracting parties had held differing views asto the conformity of the agreements
in question, which were recorded in the reports of the working parties. The lack of consensus at that
timeamong theinterested parties prevented their reaching aconsensuson formul ating recommendations
at that time. Chile recalled that the usua practicein the GATT was to work on the basi s of consensus.

3.123 lsradl pointed out that the CONTRACTING PARTIES had affirmed that consensus was the
"traditional method" only with respect to the settlement of disputes (Ministeriad Declaration
of November 1982). Inall other cases, not specialy provided for, the General Agreement prescribed
in Article XXV:4 that decisions of the CONTRACTING PARTIES "shal be taken by a mgjority of
the votes cast".

V. Findings

4.1 The Panel noted that its terms of reference were:

"To examine in the light of the relevant GATT provisions, the matter referred to the
CONTRACTING PARTIES by the United States, relating to the tariff treatment accorded by
the European Community to imports of citrus products from certain countries in the
Mediterranean region (L/5337), and to make such findings aswill assist the CONTRACTING
PARTIES in making recommendations or rulings, as provided for in Article XXII1:2."

Article |

4.2 The United States had contended, inter alia, that the preferences granted on citrus products
from certain Mediterranean countries by the EEC were inconsistent with the obligations of the EEC
under Article | of the General Agreement. The Panel found that atariff preference did indeed constitute
an "advantage, favour, privilege or immunity" with respect to a customs duty within the meaning of
Article I:1. The Panel noted that the report of the Panel on the tariff treatment applied by Spain to
imports of unroasted coffee, adopted on 11 June 1981, had stated that "Article I:1 equally applied to
bound and unbound tariff items' (BISD 28511l para. 4.37). ThePanel found thereforethat thegranting
by the EEC of tariff preferenceson certain citrus productsoriginating in certain M editerranean countries
and not on those productsoriginating in all other contracting parties, including the United States, would
be inconsistent with the obligations of the EEC under the General Agreement as regards Article 1:1,
unless otherwise permitted under other provisions of the General Agreement or under a decision of
the CONTRACTING PARTIES.
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Article XXIV

4.3 In this connection, the Panel noted the EC's contention that the tariff preferences it accorded
to imports of certain citrus products originating from certain Mediterranean countrieswere an integral
part of agreements which were permitted under Article XXI1V. The Pane therefore considered
Article XXI1V to be arelevant provision to the matter the Panel had been established to examine. As
it had been expected to do on the basis of the understandings regarding its terms of reference, the Panel
took due account of the reports of the working parties relating to the agreements entered into by the
European Community with certain Mediterranean countries, and of the minutes of the Council sessions
where these reports were discussed and adopted (ref. Annex to the Factual Aspects).

4.4 The Pand noted that the agreements currently in force between the Community and the
Mediterranean countries concerned, under which EC preferences on citrus were granted at this time,
had been presented to the GATT by the parties as interim agreements leading to the formation of a
customs union under Article XXIV (Cyprus, Mataand Turkey), as interim agreements leading to the
formation of a free-trade area under Article XXI1V (Isragl and Spain), or as agreements comprising
afree-trade area obligation on the part of the EC under Article XXIV but no reciproca commitments
by the other parties consonant with Part 1V (Algeria, Egypt, Jordan, L ebanon, Morocco and Tunisia).
The Panel further noted that the CONTRACTING PARTIES had proceeded to examine the agreements
under Article XXIV.

4.5 The Pand noted that Article X X1V sets out certain conditions which acustoms union, afree-trade
area, or interim agreement leading to the formation thereto must fulfil. Article XXIV:5(c) specifies
that the provisionsof the General Agreement " shall not prevent, asbetween theterritoriesof contracting
parties ... the adoption of an interim agreement necessary for the formation of a customs union or
of afree-trade area; provided that:

(c) any interim agreement ... shall include a plan and schedule for the formation of such a
customs union or such a free-trade area within a reasonable length of time."

Moreover, Article XXI1V:8 sats out what a customs union and a free-trade area are to be understood
to mean for the purposes of the General Agreement, specifying, inter alia, that in a customs union
or afree-trade area, dutiesand other restrictiveregulations of commerce are eliminated on substantially
all the trade between the constituent territories.

4.6 The Panel noted that at the time of the examination of the agreements entered into by the
European Community with certain M editerranean countries, therewas no consensusamong contracting
partiesasto theconformity of theagreementswith Article XXIV:5. Infact, thepartiesto theagreements
and some other contracting parties had held the view that the agreements were compatible with the
requirements of Article XXIV, while some other contracting parties had held the view that the agreements
wereeither not compatibleor it was doubtful that the agreementswerecompatiblewith therequirements
of Article XXIV. The Panel noted that the Community itself had recognized this lack of consensus
as well-established (ref. para 3.9). The reports of the working parties established to examine these
agreements reflected this lack of consensus as did the minutes of the Council sessions when some of
these reports were discussed and adopted.

4.7 Those membersof theworking partiesor the Council who had held theview that the agreements
did not comply entirely with the requirements of the Genera Agreement had, inter alia, criticized or
expressed concern about, in their view, the agreements':
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@ lacking a firm commitment or a plan and schedule for establishing a customs union
or free-trade area within a 4); reasonable length of time (Cyprus!, Malta?, Spain®,
Turkey®);

(b) lacking a plan and schedule on the basis of which CONTRACTING PARTIES could
make findings or recommendations in accordance with Article XXIV:7(b) (Malte’,

Spain®);

(© not covering substantially all the trade between parties (Cyprus’, Egypt?, Israel®,
Jordan'®, Malta’?, Turkey™);

(d) not providing for theelimination of all duties, only for partial tariff reductions (Isragl**,
Spain®);

(e excluding most agricultural products from the elimination or reductions of customs
duties or quantitative restrictions (Algeria®®, Egypt’, Isragl’®, Jordan'®, Lebanon®,
Malta?*, Morocco®, Tunisia®® and Turkey®);

® lacking reciproca obligationsto eliminateor reduce customsdutiesor other regulations
of commerce with respect to 28 imports from the EC (Algeria®, Egypt®, Jordan?’,
L ebanon®, Morocco®, Tunisia®);

(9) discriminating against other developing countries, which was inappropriate in light
of Part IV (Algeria®, Egypt®, Jordan®, Lebanon®, Morocco®, Tunisia®);

(h) restrictive character of therules of origin (Algeria®’, Cyprus®, Egypt®, Isragl*’, Jordan™,
Lebanon*, Morocco®, Tunisia).

4.8 The Panel noted that Article XXIV also set out certain procedural requirements under
paragraphs 7 and 10 relating to the determination of the conformity of the agreements with the other
provisions of that Article. The Panel considered that in accordance with Article XX1V:7(a) the EEC
and the Mediterranean countries with whom it had concluded agreements had notified the
CONTRACTING PARTIES and made available to them information regarding the proposed union
or areathat could have enabled the CONTRACTING PARTIES to make reports and recommendations
as they deemed appropriate.

4.9 Asregardsthe United States' contention that afree-trade areaincluding anon-contracting party
can only be considered under the provisons of Article XXIV:10 and not under those of
Article XX1V:7(b) the Panel noted that the CONTRACTING PARTIES had considered several such
cases under the provisions of Article XXI1V:7(b) (see EFTA: BISD 9520; LAFTA: BISD 9521;
Arab Common Market: BISD 14520F UK/Ireland Free-Trade Area Agreement: BISD 145/23).

4.10 ThePanel noted that Article XXI1V:7(b) providesthat CONTRACTING PARTIES shall make
recommendations to the parties to the agreement when they find that "such agreement is not likely
to result in the formation of a customs union or of a free-trade area within the period contemplated
by the partiesto the agreement or that such periodisnot areasonableone". Giventhelack of consensus
among contracting parties regarding the conformity of the agreements referred to above, the Panel
considered that the CONTRACTING PARTIES had not found that the agreements were "not likely
to result in the formation of a customs union or of a free-trade area within the period contemplated
by the parties to the agreement or that such a period [was] not a reasonable one”. Neither had the
CONTRACTING PARTIES, in the view of the Panel, found that the agreements would likely result
in the formation of a customs union or of a free-trade area or that the period contemplated was a
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reasonable one. The Pand considered that, in effect, the CONTRACTING PARTIES had withheld
judgment at that time as to the conformity of the agreements with the requirements of Article XXIV.
The agreements had not been disapproved, nor had they been approved. The Panel found therefore
that the question of the conformity of the agreements with the requirements of Article XXIV and their
legal status remained open. However, the Panel noted that the parties to the agreements concerned
had agreed to supply information on the implementation of and developments in the agreements. It
also recaled that the Council, upon instruction from the CONTRACTING PARTIES at their
twenty-seventh session, had established a calendar fixing dates for the examination every two years,
of the reports on regiona agreements (SR.27/5, 7 and 12 and C/M/76).

4.11 The Panel considered that Article XXIV and Part IV constituted distinct sets of rights and
obligations and that measures taken under one could not be covered by the other. Asthese agreements
had been presented under the specific provisions of Article XXIV, then, whatever the general impact
of Part 1V and the Enabling Clause on the GATT as awhole, the agreements would in any event need
to conform to the precise criteriaof Article XXIV. The Panel therefore did not consider Part 1V and
the Enabling Clause as being relevant and therefore did not consider it any further.

4.12 The Panel noted that it had been several years since the agreements had been examined and
not disapproved by the CONTRACTING PARTIES, nor approved by them (ref. para. 2.9). The
agreements had, in fact, been put into force or maintained following their examination in the GATT.
Since that time, the CONTRACTING PARTIES had received no communications from the parties,
either in the biennial reports or in any other communications, that they had realized the formation of
a customs union or a free-trade area, as discussed in the working parties. Steps had been taken to
reduce customsduties as provided within theframework of theagreements. In certain casesnegotiations
had been initiated to conclude new and broader instruments between the parties, but these negotiations
had not yet been completed.

4.13 The Pand recalled that at the time of the examination of the agreements, certain individual
contracting parties, including the United States had reserved their rights under the General Agreement
as regards the agreements. The United States was now invoking its rights in the framework of this
complaint.

4.14 The Panel noted that its terms of reference related specifically, as had the United States
complaint (L/5337), to the tariff treatment accorded by the European Community to imports of citrus
products from certain countriesin the Mediterranean region. The Panel also noted that the united States
had stated that "its purpose in bringing this complaint was not to seek a ruling on the lega validity
of the EEC's preferentia trading agreements as a whole but to seek redress for the nullification or
impairment of those benefits accruing to the US under Article | arising from the EEC's practice of
granting preferentia tariff treatment to imports of certain citrus products’. Accordingly the Panel
found that it had not been requested to pass judgement on the conformity of the agreements asawhole
with the provisions of Article XXIV.

4.15 ThePanel recalled that it had found that the question of the conformity of the agreements with
therequirementsof Article XX1V andtheir legal statusremained open (ref. para. 4.10). Intheopinion
of the Panel, the examination - or re-examination - of Article XX1V agreementswas the responsibility
of the CONTRACTING PARTIES. In the absence of adecision by the CONTRACTING PARTIES
and without prejudice to any decision CONTRACTING PARTIES might take in the future on such
a matter, the Panel was of the view that it would not be appropriate to determine the conformity of
an agreement with the requirements of Article XXIV onthebasis of acomplaint by a contracting party
under Article XXII1:1(a). The Panel did not preclude that amongst the procedures available to
CONTRACTING PARTIES, apane could beestablished to givean advisory opinion ontheconformity
of an agreement or an interpretation of specific criteriaunder Article XXIV to assist CONTRACTING
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PARTIES in making findings or recommendations under Article XX1V:7(b). However, the Panel was
of the view that irrespective of the procedure to be followed for this purpose, including a panel, this
should be done clearly in the context of Article XXI1V and not Article XXI1I, as an assessment of all
the duties, regulations of commerce and trade coverage as well as the interests and rights of all
contracting parties were at stake in such an examination, and not just the interests and rights of one
contracting party raising a complaint.

4.16 The Panel considered that the practice, so far followed by the CONTRACTING PARTIES,
never to use the procedures of Article XXII1:2 to make recommendations or rulings on the
GATT-conformity of measures subject to specia review procedureswassound. It felt that the purposes
these procedures served and the balance of interests underlying them would belost if contracting parties
could invoke the general procedures of Article XXI11:2 for the purpose of requesting decisions by the
CONTRACTING PARTIES, on measures to be reviewed under the special procedures. The Panel
therefore concluded that it should, in the absence of a specific mandate by the Council to the contrary,
follow this practice aso in the case before it and therefore abstain from an overall examination of the
bilateral agreements.

4.17 The Pane further noted that the decision-making processes under Article XXI1V:7 and under
Article XXII1:2 ultimately led to action by the CONTRACTING PARTIES. In both cases, a positive
decision by amgjority of the votes cast was formally required (cf. Article XXV:4), but, traditionaly,
in both cases, decisions were arrived at through a consensus process.

4.18 The Panel further noted that in some of the conclusions on agreements, following their
examination under Article XXIV:7, the CONTRACTING PARTIES had recalled that procedures for
consultationsunder Article XXI1 had been accepted and had then noted that " theother normal procedures
of the Generad Agreement would aso be available to contracting parties to cdl into question any measures
taken" under the interim agreements (see Rome Treaty: BISD 7571; EFTA: BISD 9520; LAFTA:
BISD 9521, and Finnish Association with EFTA: BISD 10524). Thereferenceto "the other normal
procedures of the Genera Agreement”, after the mention of Article XXII, can only be understood
to mean the procedures of Article XXIIl. The CONTRACTING PARTIES have established in the
above conclusions that this procedure could be used to cal into question "any measure” taken by the
partiesto the agreements; they did not mention the possibility of caling into question the agreements
as awhole, under the procedures of Article XXIII. Furthermore, the Panel noted that in the reports
of the working parties relating to the respective EEC agreements with Egypt, Lebanon, and Jordan,
it was specified that " as regards the possibility of consultations with the contracting parties concerning
the incidence of the Agreement on their trade interests, which had been mentioned by some members
of the Working Party, the spokesman for the European Communities stated that nothing prevented
these countriesfrom invoking the relevant provisions of the General Agreement, such asArticles XXl
and XXIII" (BISD 255119 para. 15, 139 para. 16, and 147 para. 15).

Article XXIII

4.19 Inthelight of itsfindingsin connection with the legal status of the agreements (ref. para 4.10)
and with the Pand' s terms of reference (ref. para 4.14), and of its views as to the gppropriate procedures
for determining the conformity of agreements with Article XXIV (ref. paras. 4.15, 4.16, 4.17 and
4.18), the Panel examined the possibility of raising the matter under Article XXIIl. In doing so, it
recalled that a decision of the CONTRACTING PARTIES on the agreements would inevitably have
amounted to a judgement on their conformity with Article XXIV. Had it been recognized that an
agreement was in conformity with the requirements of Article XXIV, the implementation of this
agreement could no longer be considered as nullifying or impairing benefits accruing under the Genera
Agreement. Ontheother hand, had the agreement been considered by the CONTRACTING PARTIES
as not being in conformity with the said requirements, its implementation would amount to a clear
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infringement of the provisions of the General Agreement which would constitute prima facie a clear
case of nullification or impairment in the sense of Article XXI11:1(a).

4.20 The Panel aso noted that the EC and the respective Mediterranean countries had presented
the agreements to the GATT under Article XXIV (seepara. 4.4). Third countries could not therefore
necessarily clam the rights they would have had, if there had been no opportunity for the
CONTRACTING PARTIES to make ajudgement on their conformity of the agreements with the Genera
Agreement. But, at the sametime, in the absence of a decision by the CONTRACTING PARTIES,
no contracting party could rely on either legal consequence such a decision might have had (see
para. 4.19). In other words, pending such a decision by the CONTRACTING PARTIES, the
implementation of thesaid agreementsor any partsthereof, (ref. para. 4.14) could neither beconsidered
as precluding any infringement and therefore aso any nullification or impairment, nor as constituting
a prima facie case of such nullification or impairment in the sense of Article XXIII.

4.21 ThePand then examined if Article XXII1:1(b) applied to the case; i.e., whether the consequences
of the implementation of the agreements could be considered as nullifying or impairing the benefits
accruing from the General Agreement as the result of the application of measures not conflicting with
the provisions of the General Agreement. In thisrespect the Panel noted that the absence of apertinent
decision by the CONTRACTING PARTIES did not create alega vacuum. In fact the decision had
to be considered as pending and could therefore be taken at any time in the future. This situation,
as created by the CONTRACTING PARTIES, could not justify claims as might any ordinary,
autonomous measure. At this stage, on the multilateral level, the status of the agreements had to be
considered as still undetermined.

4.22  Thesdtuation crested by the CONTRACTING PARTIES suspended the normal impact of certain
GATT rules. However, this could not mean that contracting parties no longer had any rights and
obligations. Pending the determination onthe conformity of theagreements, contracting partiesretained
in principletheir origina rights such as accessto m.f.n. treatment under Article 1:1, but their exercise
was circumscribed by the specia - and provisional - multilateral contractua arrangements resulting
from the examinations by working parties and by the Council. Rights and corresponding obligations
also derived from the situation of suspended decisions crested by the CONTRACTING PARTIES.
They were confined in this context and lasted only as long as this special situation remained in force.
Such rights might but need not be explicitly formulated in the reports of the working parties or
conclusions of the Council. They were addressed by the reservations made by individua contracting
parties but they did not depend on them. Theserights and obligations applied to all contracting parties,
and werenot linked to particular statements or reservations made during the discussions of the working
party or in the Council.

4.2 Rightsarising from theresults of the examination by the CONTRACTING PARTIES consisted
of:

- For the parties to the agreements, a right to implement them in the submitted form,
pending decisions by the CONTRACTING PARTIES or any recommendation to modify
them;

- For third countries, a right to examine periodically and regularly (biennialy) the
implementation of the agreements on the basis of information provided by the parties
thereto.

The examinations might provide the basis for subsequent definitive decisions of the CONTRACTING
PARTIES or for recommendations to modify the agreements. The setting up of such examinations
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clearly indicated that there was an implicit right of the contracting parties to bring up trade matters
in relation with the implementation of the agreements and to have them adequately settled.

4.24  Finaly, thePanel discussed the nature of mattersto be brought up in this context and the basis
on which they could be settled adequately. As regards the nature of the problems concerned it was
felt that obviously contracting parties could only make a claim in respect of interests affected by the
implementation of the agreements. As to their settlement, the following considerations appeared to
be relevant:

- It was clear for the reasons given above that, considerations of law aside, the
implementati on of theagreementscouldnot initself beconsidered asaffecting adversely
the trade interests of third countries;

- Tradeinterests could only be considered as affected where the adver se effects on third
countries resulting from the implementation of an agreement had in practice turned
out to be substantial;

- Remedial measures, pending adefinitive decision of the CONTRACTING PARTIES
or any modification of the agreements recommended by them, would be aimed at
offsetting or compensating for these adverse effects.

Article XXI11:1(b)

4.25 Inthelight of the above, the Pand proceeded to examinein accordancewith Article XXI11:1(b)
whether and how abenefit accruing to the USdirectly or indirectly under Article I:1 had been nullified
or impaired as aresult of the EEC's application of tariff preferences on citrus products from certain
M editerranean countries, whether or not these preferences conflicted with the provisions of the General
Agreement (ref. para. 4.2). The Panel considered that such an examination was in keeping with its
terms of reference to examine the matter in the light of the relevant GATT provisions. The US, in
its complaint, had not specified any particular provision of Article XXI11I:1, and therefore the matter
could aso be considered under Article XXI11:1(b). The US had indeed contended inter alia that the
preferences continued to have an adverse effect on US citrus exports. Moreover the US had stated
that even if the granting of tariff preferences was consistent with the General Agreement,
Article XXI11:1(b) wouldjustify theUS complaint that GATT benefitswere being nullified or impaired
(ref. para 3.33).

4.26 The Panel considered whether it could be guided in its examination of the matter at hand by
the two previous rulings that had been made by CONTRACTING PARTIES with reference to
Article XXII1:1(b); i.e., the report of the Working Party on the Australian subsidy on ammonium
sulphate (BISD Vol. 11/188-196) and the report of the Panel on the treatment by Germany of imports
of sardines (BISD 1553-59), which were adopted by CONTRACTING PARTIES on 3 April 1950
and 31 October 1952, respectively. Inthesetwo cases nullification or impairment (in one case prima
facie nullification or impairment) of a benefit was found, as aresult of the existence of the following
three conditions:

€) a tariff concession was negotiated,;
(b) a governmental measure, not inconsistent with the General Agreement, had been

introduced subsequently which upset the competitive relationship between the bound
product with regard to directly competitive products from other origins, and
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(© the measure could not have been reasonably anticipated by the party to whom the binding
was made, at thetime of the negotiation of thetariff concession (BISD Vol. 11/192-193
para. 12, BISD 15/58-59 paras. 16 and 17).

4.27 The Panel noted that the EC had accorded tariff bindings over the years on many but not all
of thecitrus products covered under thecomplaint (ref. para. 2.4). Fresh"winter" sweet oranges(CCT
No. 08.02 A.l. (d)), fresh tangerines (ex CCT No. 08.02 B), fresh lemons (ex CCT No. 08.02 C),
dry pectin (ex CCT 13.03 B.I.) and the more concentrated orange, grapefruit, and lemon juices (ex
CCT No. 20.07 A.I11) were not bound. Therefore the Panel found that it could be neither guided nor
bound by the above rulings as regards the preferentia tariff treatment applicable on these products
on which no tariff concessions had been negotiated.

4.28 Ontheother hand, the Pandl noted that tariff concessions had been granted by the EC on fresh,
sweet "summer" oranges (CCT No. 08.02 A.1.(a), (b), and (c)), fresh grapefruit (ex CCT No. 08.02
D), grapefruit segments (ex CCT No. 20.06 B.11), and other orange, grapefruit, and lemon juices
(ex CCT No. 20.07 B.11) (ref. Table 2.3). The Panel also noted that the EC considered that the tariff
concessions previously granted by the Community of the Six and by the United Kingdom, Denmark
and Ireland had been withdrawn with effect from 1 August 1974, and replaced by the concessionsin
the Common Tariff of the European Communities contained in Schedules LXXII and LXXII bis
(ref. footnote 2 to Table 2.3). The United States has initial negotiating rights on the bound citrus
products which were confirmed at that time (except for fresh grapefruit and lemon juice with added
sugar) (ref. Table 2.3).

4.29 ThePand noted that by 1973 the EC aready was granting on fresh, sweet oranges an 80 per
cent preferenceto Morocco and Tunisiaand a40 per cent preferenceto Cyprus, Egypt, Israel, Lebanon,
Malta, Spainand Turkey, aswell asa40 per cent preference on fresh grapefruit and grapefruit segments
to Isradl (ref. para. 2.6). During the period 1975-1978, the EC increased the 40 per cent preference
on fresh, sweet oranges for the countries concerned (except Spain) to 60 per cent, accorded an 80 per
cent preference on fresh grapefruit (except to Mata and Spain) and grapefruit segments (except to
Maghreb countries, Malta and Spain), introduced preferences on citrus juices, and added Algeria and
Jordan to the list of Mediterranean preference recipients (ref. para. 2.8).

4.30 Although tariff concessions had indeed been negotiated or confirmed in 1973 on fresh, sweet
"summer" oranges, fresh grapefruit, and grapefruit sesgments, the Panel did not find that agovernmental
measur e had been introduced subsequently which upset the competitive rel ationship between the bound
product with regard to directly competitive products from other origins, according to the above-mentioned
second condition (b) in previous caselaw (ref. para 4.26). The matter before the Panel indeed concerned
apreference which was agovernmental measure that would affect the competitive rel ationship between
like products from different origins. However, the Panel could not find that the preferences had been
introduced subsequent to the relevant tariff negotiation in 1973, as EC preferences had existed before
then on behal f of the principal Mediterranean exporters of oranges (Spain, Morocco, Isragl and Cyprus)
and grapefruit (Isragl).

4.31 The Panel noted that during 1971, the EC Commission was having contacts with certain
Mediterranean countries regarding the problems they would face as a result of the Community's
enlargement. These countries stressed the economic risks that enlargement would involve for them
particularly as regards their "trade in fresh and processed agricultural produce which benefit from a
very low or even a zero tariff in the candidate countries* (EC Bulletin 8-1971 pp. 79-80 and EC
Commission document " Cinquieme Rapport général sur |'activite des Communautes' pp. 330-331).
In the Commission's report to the Council on these contacts, the problem of citrus fruit and juices
was specificaly raised. The Commission stated therein that new advantages should be granted on
products of particular interest to the Mediterranean countries, some of which were not included in the
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existing agreements (EC Commission document SEC(71)2963 final of 14 September 1971 pp. 7-8).
In June 1972, the EC Council decided to examine a globa approach to the problems of developing
EC relationswith countriesinthe M editerranean Basin, which might |ead to therenegotiation of existing
agreements.  The Commission submitted recommendations to the Council in September
and November 1982, aimed at the progressive elimination of obstacles to trade (EC Commission
document "Sixieme Rapport général sur |'activite des Communautes 1972" p. 273). The
recommendations proposed inter alia to improve to the extent possible the EC concessions already
in existence on agricultura products and to envisage new concessions so that at least 80 per cent of
the agricultural exports of each Mediterranean country to the enlarged Community would be covered
by concessions (EC Commission Information Note P-48 of October 1972, p. 6).

4.32 Inthelight of these developmentsin 1971 and 1972 which were public knowledge, and with
reference to the above-mentioned third condition (c) in previous case law (ref. para. 4.26), the Panel
could not find that the United States Government could not have reasonably anticipated in 1973, when
it negotiated the tariff concessions on fresh, sweet "summer" oranges and fresh grapefruit and when
its concessions on grapefruit segments were confirmed, that the tariff preferences accorded to certain
Mediterranean countries by the Community of the Six already in place, would be extended to the
Community of the Nine as well as improved in favour of the Mediterranean countries.

4.33 Asregardsthe other citrus products on which the EC had granted tariff concessions; namely
certain citrus juices, the Panel did find that preferences had been introduced by the EC on behaf of
certain Mediterranean countries subsequent to the negotiation of tariff concessionsin 1973. However
in light of the above-mentioned developmentsin 1971 and 1972 (ref. para. 4.31) the Pane] could not
find that the United States Government could not have reasonably anticipated when it negotiated the
tariff concessionsoncertain citrusjuicesin 1973, that subsequently the EC would introduce preferences
on imports of these products originating in certain Mediterranean countries.

4.34 Inarriving at itsfindingsunder paras. 4.30, 4.32 and 4.33, the Panel considered that US citrus
producerswho had invested in new plantingsinthelate 1960' sand early 1970smight not have expected
by the time this citrus fruit was available for exportation either in fresh or processed form in the
mid-1970s and thereafter, that their Mediterranean competitors would enjoy preferential accessto the
Community market. Similarly, when it negotiated tariff concessions on certain citrus products during
the formation of the Community of the Six in 1962 and later in the Kennedy Round in 1967, the
United States Government might not have anticipated that the EC would grant tariff preferences to
certain Mediterranean countriesto the extent it does presently. However, US Government negotiators
must have been aware during the negotiation of the new tariff schedule of the Community of the Nine
in 1973, that the value of the new tariff concessions that they received, or the old concessions which
here confirmed, would be affected by the anticipated extension and deepening of the tariff preferences
oncitrustotheMediterranean countries. ThePanel did notethat there appeared to havebeen aninformal
understanding between the EC Commission and the US Administration in 1973, according to which,
inter alia, the US Government believed that the EC would be prepared to seek solutions in the event
that EC preferences caused difficultiesfor UStrade. The United States had stated that in this context,
the US had raised the specific problem of citrus without obtaining satisfaction, asthe present complaint
would seem to indicate (ref. paras. 3.21 and 3.22).

Practical operation of the preferences

4.35 Given the undetermined legal status of the preferences with Article XX1V, the Pand had not
been able to conclude that there had been a clear case of infringement of the provisions of the General
Agreement which would constitute, in the sense of Article XXII1:1(a), prima facie nullification or
impairment of a benefit accruing to the United States under Article I:1 (ref. para 4.20). Moreover
the Panel had not been able to conclude that there was a prima facie nullification or impairment in
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the sense of Article XXI11:1(b) on the basis of past precedents (ref. paras. 4.27, 4.30, 4.32 and 4.33),
which had been limited to benefits accruing under Article Il. Tariff preferences, in principle, were
obviously less favourableto an exporting country which was not abeneficiary vis-avisthe beneficiary
exporters. But since the Panel had not been able to conclude that there was prima facie nullification
and impairment on the basis of either Article XXI11:1(a) or (b), the Panel could not presume that the
existence of the EEC tariff preferences in itself was prima facie evidence of injury to or of adverse
effect on trade based on past precedents. The Panel proceeded to examine whether the EEC tariff
preferences accorded to certain citrus products had operated in practice to affect adversely US trade
in the products with the EC and upset the competitive relationship between the US and the EC's
Mediterranean suppliers, and whether as a result this would mean nullification and impairment of a
benefit accruing to the United States in the sense of Article XXII1:1(b).

4.36 In doing so, the Panel considered that although complaints brought previously under
Article XXII1:1(b) had related to benefits arising from Article 1, it believed that this did not signify
that Article XXII11:1(b) was limited only to those benefits. The drafting history of Article XXIII
confirmed that this Article, including paragraph [(b) thereof, protected any benefit under the Genera
Agreement (p. 7 of document E/PC/T/A/PV/12 of 12 June 1947). Thiswouldincludethen the benefits
accruing to the United States under Article I:1 which applied to bound and unbound tariff items aike
(ref. para. 4.2).

4.37 The Panel noted that the basic purpose of Article XXI11:1(b) was to provide for offsetting or
compensatory adjustment in situationsin which the balance of rights and obligations of the contracting
parties had been disturbed (see page 5 of document E/PC/T/A/PV/6 of 2 June 1947). One of the
fundamental benefits accruing to the contracting parties under the General Agreement, therefore, was
the right to such adjustment in situations in which the balance of their rights and obligations had been
upset to their disadvantage. The Panel, considering that:

- the CONTRACTING PARTIES had refrained from making a recommendation under
Article XX1V:7 on the EEC agreements with the Mediterranean countries on the
understanding that the rights of third countries would thereby not be affected,;

- the CONTRACTING PARTIES had not prevented the EEC to implement the agreements
with the M editerranean countries on the understanding that the practica effectsof their
implementation would be kept under review;

- and further that the formation of customs unions or free-trade areas between the EEC
and the Mediterranean countries concerned had not yet been redized since the
examination of the agreements by the CONTACTING PARTIES;

reached the conclusion that in this particular situation the balance of rights and obligations underlying
Articles | and XXIV of the General Agreement had been upset to the disadvantage of the contracting
parties not parties to these agreements and that the United States was therefore entitled to offsetting
or compensatory adjustment to theextent that the grant of the preferences had caused substantial adverse
effects to its actua trade or its trade opportunities.

4.38 Theinformation furnished and arguments presented by the United States to support its contention
that the EEC preferences continued to have an adverse effect on US citrus exports were considered
by the Panel as constituting the required detailed justification in this connection (ref. BISD 265/216
para. 5 last sentence). As regards the EEC, the Panel had requested the Community repeatedly to
furnish all information it deemed necessary, relevant to the effects of the EEC preferences on thetrade
in these products with the United States and with the Mediterranean countries concerned. The Panel
therefore considered that it had provided adequate opportunities to the EEC to rebut the charge of the



L/5776
Page 84

United States that the EEC preferences continued to have an adverse effect on US citrus exports. The
information furnished and arguments presented by the EEC regarding trade were considered by the
Panel as constituting the EEC's position on the matter.

4.39 ThePanel proceededto examineby individua citrusproduct whether the EEC tariff preferences
accorded to certain Mediterranean countries appeared to have had an adverse effect on United States
exports to the Community. Generally speaking, the Panel noted that the preferentia tariffs, the
preferential rates of reduction from the EC Common Customs Tariff, and the margins between the
CCT and the preferentid tariffs, varied among the M editerranean countries as well as among the products
concerned (ref. tables 2.1 and 2.2). The Panel aso noted that the trade performances of theindividua
Mediterranean countries varied as well, without there being necessarily a direct correlation between
those receiving the most favourable preferential rates and those exporting the most citrus. This being
said, the Pand did not view the differences in individua trade performances as signifying a priori
that the preferences had had no, or only alimited, effect on the competition between the United States
and the Mediterranean suppliers on the whole, or between the United States and the more dynamic
Mediterranean exporters. Although it appeared that the preferences had not operated to induce al
M editerranean recipientsto develop their exports, the Panel considered that the preferences might still
operate in some cases to upset the competitive relationship between preferential and non-preferentia
suppliers.

4.40 On the basis of the information presented by the parties, the Panel looked closdly at the trend
in the volume of imports by the Community of the products concerned from the United States, from
the Mediterranean preference recipients, and from any other major supplying countries, in particular
those not benefitting from preferential tariff treatment. It also looked at the trend in the share of the
various suppliers of the EC market, at the trend of US exports to non-EC destinations, and at price
information where this was given. In examining the trend of US exports to non-EC destinations, the
Panel did not consider that thetrend of USexportsto the Community should necessarily reflect perfectly
the pattern of US trade elsewhere, but that this was one of several factors to be looked at in arriving
at possible findings. The Panel tried to ascertain on the basis of all thesefactors taken together whether
the preferences had had an adverse impact on US exports to the EC, not only in terms of declining
sales or market shares but aso of eventual lost trade opportunities.

4.41 Pane consideredthat the EEC preferenceswould not appear to have operated to affect adversely
United States' trade on a product and upset the competitive relationship between the US and the
Mediterranean suppliers of the EC, where neither the US nor at least one or some Mediterranean
countries were trading in the product. In other words, there would at least have to be exports from
one Mediterranean country to the EC and exports from the US to the EC or anywhere else to denote
possible competition between the two sides and in order to consider the possibility that the preference
had operated to affect US trade adversely and upset competitive relationships in the EC market.

Processed citrus

4.42  Accordingly, the Pand did not find on the basis of the information made available to it, that
the EEC tariff preferences applicable to certain Mediterranean countries on dry pectin and grapefruit
segments had affected adversely United States exports thereof to the Community. The parties had
not advanced any arguments specifically on these products, other than trade statistics (ref. tables 2.9,
2.10, 2.20 and 2.21), which indicated that exports from the Mediterranean countriesto the EEC were
negligible or small, and exports from the United States to the EC and to non-EC destinations were
negligible aswell. Inthe Panel's opinion the fact that neither the US nor the Mediterranean countries
traded very much in these products meant that factors other than the EC tariff preferences to the
Mediterranean countries were behind the US export performance.
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4.43 ThePane noted that EC imports of lemon juice were also not particularly large. The constant
level of EC importsintermsof volume (1,000 m.t.) from Isragl, the only Mediterranean country shown
to be exporting this product, and its declining market share since 1974, the growth in imports from
Brazil which enjoyed no preference both in terms of volume and market share, and the fact that EC
imports from the United States had been at their highest level during 1977 and 1979 in terms of both
volume and market share, i.e. after the preferences had been introduced, (ref. table 2.24), were dl
factorswhich led the Panel not to find that EEC tariff preferences on lemon juice had affected adversely
United States' exports thereof to the Community.

4.44  The Panel noted that since 1974, EC imports of grapefruit juice from the Mediterranean basin
(mostly Isragl) had not grown in terms of share of total imports and had declined in terms of volume,
whereas imports from the United States had generally increased in terms of share of total imports and
interms of volume (ref. table2.23). Moreover, intermsof value, United States exports of grapefruit
juicetotheEC hadrecordedtheir highest levelsduring 1979 through 1982 (asdid United States exports
to non-EC destinations), i.e. after the EC preferences had been introduced (ref. table 2.12). Accordingly,
these factors taken together led the Panel not to find that the EEC tariff preferences applicableto certain
Mediterranean countries on grapefruit juice had affected adversely United States exports thereof to
the Community.

4.45 Asregardsorangejuice, total EC imports had grown considerably since 1974, primarily due
to anincreasein importsfrom Brazil which did not benefit from any EC tariff preference. Thevolume
of Brazil's exports to the EC had more than tripled since 1974 and its share of total EC imports had
more than doubled. During the same period, the share of the Mediterranean countries in total EC
imports had declined generdly as had imports from these countries in terms of volume. Importsfrom
the United States had recorded their highest levels in 1976 and 1977 both in terms of market share
and volume, thereafter declining (ref. table 2.22). United States' exports of orange juice to the EC
had recorded their highest level in terms of value during 1980 through 1982 (as they had to non-EC
destinations), i.e. after the EEC tariff preferences had been established (ref. table2.11). Accordingly,
taking these factors together, the Panel did not find that it had evidence that the EEC tariff preferences
accorded to certain Mediterranean countries on orange juice had affected adversaly United States exports
thereof to the Community.

Fresh tangerines

4.46 The Pandl noted that United States exports of tangerines to the EC had been negligible
before 1976, and that also during that period virtually al United States' exports had gone to markets
other than the Community (ref. table 2.6). The Panel also noted that United States' exports to the
EC were much higher in 1976 and thereafter as compared with the earlier period, abeit with considerable
fluctuations from year to year. United States exports to the EC had been greatest in 1979 in terms
of volume aswell as share of total US exports, i.e. after theintroduction of the EEC tariff preferences.
Total US exports had been at their highest level that year aswell, with exports to both EC and non-EC
destinations generally declining thereafter.

4.47  The volume of EC imports of tangerines from the United States as well as the United States
share of total EC imports varied considerably from year to year after 1976 (ref. Table 2.16). The
Panel noted that total EC imports of tangerines were small but growing. A change of less than
1,000 metric tons in imports from any supplier translated into a dramatic change in share of the EC
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market®. EC importsfrom the United States had reached their highest level in 1979 and second highest
in 1981. Importsfrom Spainand Israel had increased both in termsof volume and market sharein 1982
and 1983.

4.48 Given the generd pattern of US exports of tangerines aswell as the considerable annua variations
in the trade performances of the United States, the Mediterranean countries and Brazil (which did not
enjoy atariff preference) both as regards EC market share and in terms of volume, the Panel did not
find that it had evidence that EEC tariff preferencesto certain Mediterranean countries on fresh tangerines
had affected adversely United States exports thereof to the Community. The Panel did not rule out
the possibility that in the absence of preferences, there might have been greater trade opportunities
for the United States, but the Pand felt that it had no evidence before it that would alow it to make
such a finding.

4.49 ThePane noted that the partiesto the dispute had appeared to focustheir argumentation relating
to trade aspects primarily on the situation for fresh grapefruit, fresh lemons and fresh oranges. The
parties had not only submitted data on exports and imports of those products, but they had also provided
relatively more commentaries and analyses on these productsin particular. The Panel noted that there
could be important fluctuations annually in the trade in these products. Thisiswhy the Pandl, where
necessary, examined the trends in volume and market share on the basis of three-yearly averages, to
arrive at its findings. It also noted that import statistics as regards the Community of Nine existed
only beginningin 1974 (and EC of Tenbeginning 1981 but importsof citrusinto Greecewereminimal),
when preferences were aready in place for many Mediterranean suppliers as regards fresh citrus.

Fresh grapefruit

450 The Panel noted that tota EC imports of grapefruit had generaly increased since 1974, as
had EC imports from the United States both in terms of volume and market share. Thetrend in EC
importsfrom the M editerranean basin varied by individual supplier (Cyprus, Isragl, Spainand Turkey),
but in genera, imports from this region had grown in volume during 1974 through 1979, after which
they had been declining (ref. table 2.19). Beginning in 1975, United States exports of grapefruit
to the EC had grown at a faster pace than exports to other destinations, the EC thus accounting for
an increased share of total US exports (ref. table 2.8).

Fresh lemons
4.51 ThePane noted that total EC imports of lemonshad generally increased since 1984 due chiefly

to higher imports from the Mediterranean countries, primarily Spain (ref. Tables 2.4, 2.17 and 2.18).
This trend was confirmed by EC imports on a 3-yearly basis as follows:

8calculated from the figures contained in Table 2.16, the following represent share of the EC market in %:
1974 1975 1976 1977 1978 1979 1980 1981 1982 1983
EC-9(10)imports from:
us 0 0 43 51 14 26 25 36 9 14
Spain and Israel 0 0 12 35 25 46 47 38 80 78
Brazil 55 73 33 0 50 19 22 15 6 6
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EC-9(10) Imports of Fresh Lemons 1974-1982
(3-year average)
(1,000 m.t.)
Origin 1974-1976 1977-1979 1980-1982*
United States 42 31 24
Mediterranean preference recipients 137 181 218
South Africa 10 10 10
Other 19 23 8
Tota ExtraEC 208 235 260
“Inits calculations on a 3-yearly basis on lemons as well as on oranges the Panel noted that the trend In average volumes or

market shares were basically the same for 1980-1982 and 1980-1983.

Thisindicated that EC imports from the US had been constantly declining whilethey had been
constantly rising from the Mediterranean countries. Imports from South Africa, which did not enjoy
a tariff preference had been constant.

4.52  The Panel noted Table 3.9 which had been submitted by the United States, which gave the
trend in market shares of imports of lemons into the EC on a three-yearly basis. This showed that
the share of theimport market of the Mediterranean countries had been increasing steadily, while that
of other suppliers, including the United States, had been declining.

4.53 The Panel noted also that during this period when the EC was importing more from the
Mediterranean countries while importing less from the United States, US exports were on the rise
generaly to markets other than the EC (ref. Table 2.7). Using the export statistics submitted by the
US, the Panel calculated the following averages on athree-yearly basis:

US Exports of Fresh Lemons (1974-1982)
(3-Year Average)

(1,000 m.t.)
Destinations: 1974-1976 1977-1979 1980-1982
EC-9 56 37 23
Other 147 175 137

While US exports to non-EC destinations had retracted during the 1980s after their high level
of 1977-1979, this decline was less (22 per cent) than that registered for US exports to the EC
(38 per cent). Compared to the earlier average for 1974-1976, the contrast was sharper: the
decline in US exports to the EC market was 59 per cent, while to other destinations it was 7 per
cent. The Panel noted that compared with US export performance during 1966-1969,
i.e. basically before EC preferences were in place, US exports to the EC had dropped
significantly during the late 1970s and early 1980s, while US exports had doubled elsewhere.
During the late 60s, the EC market accounted
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for aimost half of US shipments, but in 1982 and 1983 the Community received less than 10 per
cent of total US exports of lemons. The Panel noted that these trends had been shown graphically
by the US (ref. Table 3.10).

Fresh sweet oranges

4.54 The Pand noted that following relatively stable levels during the period 1966 to 1975,
total EC imports of sweet oranges had been dropping annually since then (ref. Tables 2.4, 2.14 and
2.15). The Pand noted that according to calculations by the United States, the share of the Mediterranean
preference recipients of the EC import market had been growing during the period 1974-1982 on a
3-year average basis, while the US share had declined (ref. Table 3.1). The shares of South Africa
and Brazil, which enjoyed no tariff preferences in the EC market, had been relatively constant, while
imports from other suppliers had dropped.

4.55 ThePane next examined theparticular trendsfor "winter" orangesand for "summer" oranges®.
It noted that during the period 1966 to 1971 the Community imported more oranges during the summer
period than the winter. Thereafter, this situation was reversed (ref. Table 2.15).

4.56  Asregardssummer oranges, the Panel calculated thetrend in EC imports on the basisof 3-year
averages as follows:

EC-9(10) Imports of Fresh Sweet "Summer" Oranges 1974-1982
(3-Year Average)

(1,000 m.t.)
Origin 1974-1976 1977-1979 1980-1982

United States 87 40 38
Me_di_terranean preference 399 423 400
recipients

South Africa 187 186 172
Brazil 26 34 32
Other 74 32 37
Tota extraEC imports 734 715 677

This indicated that total EC imports of summer oranges had been declining: by 3 per cent in
between 1974-1976 and 1977-1979 and a further 5 per cent in 1980-1982. Imports from the
Mediterranean countries, however, increased by 6 per cent from 1974-1976 to 1977-1979 and then
retracted by 5.4 per cent in1980-1982; in other words the volume of imports in the
Mediterranean remained virtualy constant in 1980-1982 as compared with 1974-1976. On the
other hand, imports from the US dropped by more than half in between 1974-1976 and 1977-1979
and continued downward in 1980-1982. Imports from the other major supplier, South Africa,
remained constant during the period 1974-1979 and then decreased by 8 per cent in 1980-1982.

8The US and the EC have dightly different definitions for the two seasons. For the US, winter oranges are those marketed during November-
April and summer oranges during May-October. For the EC, winter oranges are those imported form 16 October to 31 March and summer
oranges from 1 April to 15 October. When the Panel refers to winter and summer oranges, it is following the EC's designation as this
corresponds to the EC's tariff periods.
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4.57 The Pand aso calculated the trend in market shares as regards summer oranges into the

EC on a 3-yearly basis:

EC-9(10) Imports of Fresh Sweet "Summer" Oranges 1974-1982

(3-Year Average)

(& of total Extra-EC imports)

Origin 1974-1976 1977-1979 1980-1982
United States 12 6 5
Mediterranean preference recipients 54 59 59
South Africa 26 26 25
Brazil 4 5 5
Other 5 4 6
100 100 100

This indicated that the Mediterranean countries had increased by 9 per cent their share of the EC's
(declining) import market during 1977-1979 as compared with 1974-1976, and maintained that
share during 1980-1982. On the other hand the US share dropped by 50 per cent
during 1977-1979 as compared with 1974-1976 and went down a further 17 per cent
during 1980-1982. The share of the other maor supplier, South Africa, had been constant
during 1974-1979, declining by 4 per cent during 1980-1982.

4.58 Similarly as regards winter oranges, the Panel calculated the trend in imports on the basis
of 3-year averages as follows:

EC-9(10) Imports of Fresh Sweet "Winter" Oranges
(3-Year Average)

(1,000 m.t.)
Origin 1974-1976 1977-1979 1980-1982
United States 2 1 1
Mediterranean preference recipients 1,192 1,064 1,007
South Africa 29 8 6
Other 37 42 12
Total extraEC imports 1,259 1,115 1,024

This indicated that total EC imports of winter oranges had aso been declining, but more sharply
than had been the case for summer oranges: by 11 per cent in between 1974-1976
and 1977-1979, and a further 8 per cent in 1980-1982. Imports from the Mediterranean countries
had aso dropped but by less: 11 per cent and 5 per cent. Imports from the US, which were
small, had declined in between 1974-1976 and 1977-1979 and then virtualy disappeared. Imports
from South Africa, the other major supplier declined by 72 per cent in between 1974-1976
and 1977-1979 and dropped a further 25 per cent in 1980-1982.
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4.59 The Panel aso calculated the trend in market shares as regards winter oranges into the EC
on a 3-yearly basis:

EC-9(10) Imports of Fresh Sweet "Winter" Oranges
(3-Year Average)
(% of total Extra-EC imports)

Origin 1974-1976 1977-1979 1980-1982
United States A A1 0
Mediterranean preference recipients 95 95 98
South Africa 2 1 1
Other 3 4 1
100 100 100

This indicated that the share of the Mediterranean countries of the EC's (declining) import market
had been constant during 1974-1979, and then increased by 3 per cent during 1980-1982. The
share of the united States was tiny during 1974-1979 and then non-existent in 1980-1982. The
share of South Africa, aso smal, had been haved in between 1974-1976 and 1977-1979 and
stayed at that level in 1980-1982.

4.60 The Panel aso noted the trend in US exports of oranges to markets other than the EC
(ref. Table 2.5). The Panel noted that there were fluctuations in these figures from year-to-year.
However, it could be said that basically US exports to non-EC destinations had doubled since the
late 1960s while they had declined to the Community, with the exception of the record performance
during theyears 1975 and 1976. In addition, the EC was accounting for lessand less of US shipments.

4.61 Also asregards the trend in US exports of oranges, the Panel noted the particular situations
for summer oranges and winter oranges. The Panel noted that the United States tended to export a
little more oranges during the winter season than in the summer to markets other than the EC, whereas
summer oranges accounted for three-quarters of US exports to the Community (ref. Table 3.3). The
Panel noted the graphi c representati on submitted by theUnited Statesof trendsof USexports of summer
oranges and of winter oranges (ref. Tables 3.4 and 3.5). This indicated that US exports of winter
oranges to non-EC destinations had more than doubled from 1967 to the present. Whereas exports
to the Community, which were small to begin with, had stagnated, with the exception of the
years 1974-1975. The Panel noted that the trend in US exports of summer oranges to the Community
tended to follow more closely that of exportsto other destinations, in contrast with the above-mentioned
trend for winter oranges. However exports of summer oranges to non-EC destinations were basically
growing from their levels of the late 1960s, while US exports to the Community were not, except for
the peak performance in 1975, 1976 and 1980.

4.62 The Panel also noted the information relating to unit values of imports of winter oranges in
the Netherlands that was submitted by the United States (ref. Table 3.6). The Panel considered that
it was true that the performance of any exporting country was governed by amyriad of factorsrelating,
inter alia, to quality, transportation costs, exchange rates and market promotion. The information
contained in the above-mentioned table revealed the price competitiveness of the various suppliersto
the Community at the border when all of these factors had been taken into account and translated into
offer prices, and before the tariffs and tariff preferences were applied. Accordingly, thisinformation
hel ped to understand how thetariffsand tariff preferences affected the competitive rel ationships among
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the various suppliers. Thetableindicated that winter oranges from the United States appeared to have
been price-competitive with the other Mediterranean suppliers for some but not al the years shown.
To the extent that EC purchases of oranges were governed by price, it would appear that the poor US
performance in the EC market could not then be completely explained away by the alleged lack of
price competitiveness on the part of the United States, before the tariffs were applied at the border.
On the basis of information submitted by the parties, there appeared to be no other market except the
Community wherethe Mediterranean and US exporters of oranges competed, as the principal markets
for fresh UScitruswerein Asiaand Canada, and when the M editerranean countries exported el sewhere
than to the EC, which was their mgjor outlet, they did so to other European markets. Therefore the
Panel could not observe the extent of the competitiveness of US and Mediterranean exports with one
another in any other market.

Findings on fresh grapefruit, lemons and oranges

4.63 Given the increase in EC imports from the US of fresh grapefruit, both in terms of volume
and market share, the decline in EC imports from the Mediterranean basin, and the relatively higher
growth in US to the EC as compared to other destinations, the Panel did not find that it had evidence
that the EEC tariff preferences accorded to certain Mediterranean countries on fresh grapefruit had
affected adversely United States exports thereof to the Community.

4.64 Given the decline in imports by the EC (a growing market) of fresh lemons from the US and
the increase in imports from the Mediterranean countries, both in terms of volume and market share,
the constant level of imports from South Africa and its falling market share, and the general risein
US exports of lemons to non-EC destinations, the Panel found that the tariff preferences granted by
the EEC to certain Mediterranean countries on fresh lemons appeared to have affected adversely
United States' exports thereof to the Community.

4.65 Given the sharper decline in EC imports of fresh, sweet oranges from the US generdly in
terms of volume as compared with imports from the Mediterranean countries, the declinein the US
share of the EC market, the increase in that of Mediterranean countries into the EC, the declinein
imports from and share of South Africa, the general rise in US exports to non-EC destinations, and
the price information indicating that in certain years US oranges were priced competitively with
M editerranean suppliesbefore EC tariffswereapplied, the Panel found that thetariff preferencesgranted
by the EEC to certain Mediterranean countries on fresh, sweet oranges appeared to have affected
adversely United States' exports thereof to the Community. The Panel found that thiswas particularly
trueinthecase of winter orangeswherethe United Stateshad virtually disappeared from theEC market.

4.66 The Panel considered that the performance of United States exports of fresh citrus to the
EC appeared related to thelevel of the EC common customstariff rates, of which the preferentia tariff
rates were afunction. In other words, the margin of preference appeared to be a key factor, perhaps
more important, in some cases, than the preferential rates of reduction accorded. This view appeared
to be borne out by comparing United States' exports of grapefruit, here the most-favoured nation rate
applied by the EC was relatively low, i.e. moving progressively down to 3 per cent, with US exports
of lemons on which an MFN rate of 8 per cent applied. Similarly one could compare the differences
in the US performance on summer oranges on which duty rates of 4, 6 and 13 per cent applied on
the one hand, and winter oranges on which there was an MFN rate of 20 per cent. The Panel found,
therefore, that the margin of preference between the MFN rates and preferentia rates had upset the
competitive relationship between the United States and Mediterranean suppliers of fresh lemons and
oranges, especialy winter oranges.
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Other considerations

4.67 The Panel noted that according to the decison of CONTRACTING PARTIES on
28 November 1979 as regards Differential and More Favourable Treatment, Reciprocity and Fuller
Participation of Devel oping Countries, it wasstated, inter alia, that any differential and morefavourable
treatment provided under the Enabling Clause "shall not constitute an impediment to the reduction
or elimination of tariffs and other restrictions to trade on a most-favoured-nation basis'. The Panel
noted that such aprovision did not exist per se asregards preferential treatment provided by members
of a customs union or free-trade area to one another, except for the general exhortation contained in
Article XX1V:4 that "the purpose of a customs union or of a free-trade area should be to facilitate
trade between the constituent territories and not to raise barriersto thetrade of other contracting parties
with such territories’. The Preamble of the Genera Agreement spoke of contributing to the objectives
of the Agreement "by entering into reciprocal and mutually advantageous arrangements directed to
the substantial reduction of tariffs and other barriers to trade and to the elimination of discriminatory
treatment in international commerce". The Panel also noted that the United States had stated that it
had sought to negotiate a solution to the problem of access for its citrus into the Community for many
years (ref. para. 3.5).

4.68 However, the Pandl also considered that it was up to individual contracting parties to decide
whether or not to grant tariff concessions, it being understood that any action taken in this connection
must be in conformity with the rules of the General Agreement.
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V. CONCLUSIONS AND RECOMMENDATIONS

5.1 Based on the considerations and findings contained in the previous section, the Panel arrived
at the following conclusions with regard to the matter it had been established to examine:

@

(b)

(©

(d)

C)

(f)

(9)

The granting by the EEC of tariff preferences on certain citrus products originating
in certain Mediterranean countries and not on those products originating in al other
contracting parties, including the United States, would be inconsistent with the
obligations of the EEC under the Genera Agreement as regards Article 1:1, unless
otherwise permitted under other provisions of the Generd Agreement or under adecision
of the CONTRACTING PARTIES;

Given the lack of consensus among contracting parties, there had been no decision
by the CONTRACTING PARTIES on the conformity with Article XXIV of the
agreements under which the EC grants tariff preferences to certain citrus products
originating from certain Mediterranean countries, and therefore the legal status of the
agreements remained open;

The Panel had not been requested, nor would it be proper for it to pass judgment on
the conformity of the EC agreements as awhole with the provisions of Article XXIV;

In the light of the conclusions contained in (b) and (c) above, there could not be said
to be a clear case of infringement by the EEC of the provisions of the Genera
Agreement which would constitute prima facie nullification or impairment in the sense
of Article XXII1:1(a);

The examination of the matter in accordance with Article XXI111:1(b) was in keeping
with the Pand's terms of reference;

Given that the tariffs on some of the products covered by the complaint of the
United States were not bound, that the preferences were aready being granted by the
EC to certain Mediterranean countries on certain fresh citrus before the negotiation
of concessions by the Community of the Ninein 1973, and that it could be expected
that these preferences would be deepened and extended thereafter, prima facie
nullification or impairment of benefits accruing under Article Il in the sense of
Article XXII1:1(b) could not be concluded on the basis of past precedents;

One of the fundamenta benefits accruing to the contracting parties under the General
Agreement was theright to adjustment in situations in which the balance of their rights
and obligations had been upset to their disadvantage. In view of the fact that:

- theCONTRACTING PARTIEShad refrained from making arecommendation
under Article XXI1V:7 on EEC agreements with the Mediterranean countries
on the understanding that the rights of third countries would thereby not be
affected;

- the CONTRACTING PARTIES had not prevented the EEC to implement the
agreements with the Mediterranean countries on the understanding that the
practica effects of their implementation would be kept under review, and further
that the formation of customs unions or free-trade areas between the EEC and
the Mediterranean countries concerned had not yet been realized since the
examination of the agreements by the CONTRACTING PARTIES,
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the balance of rights and obligations underlying Articles | and XXIV of the Genera
Agreement had been upset to the disadvantage of the contracting parties not parties
to these agreements. The United States was therefore entitled to offsetting or
compensatory adjustment to the extent that the grant of the preferences had caused
substantial adverse effects to its actua trade or its trade opportunities;

(h) Tariff preferences were obviously less favourable to a non-beneficiary exporter but
the existence of the EEC tariff preferencesin itself could not be presumed in the light
of the conclusions contained in (d) and (f) above, as prima facie evidence of injury
to trade or of adverse effect on trade based on past precedents;

) It could not be concluded on the basis of available evidence, that the EC tariff
preferences accorded to certain Mediterranean countries on fresh tangerines, fresh
grapefruit, dry pectin, grapefruit segments, orange juice, grapefruit juice and lemon
juice had operated in practice to affect adversely US trade in these products with the
EC and upset the competitive relationship between the United States and the EC's
Mediterranean suppliers;

() On the basis of al the available evidence taken together, it appeared that the EC tariff
preferences accorded to certain Mediterranean countries on fresh oranges and fresh
lemons had operated in practice to affect adversely US trade in these products with
the EC and upset the competitive relationship between the United Statesand the EC's
Mediterranean suppliers;

(k) In light of the undetermined legal status of the EC agreements with certain
M editerranean countries under whichthe EC granted tariff preferenceson certaincitrus
products and of the fact that the formation of a customs union or free-trade area had
not yet been realized between the EC and the countries concerned, the benefit accruing
totheUnited Statesdirectly or indirectly under Article I:1 hasbeenimpaired asaresult
of the EEC' s application of tariff preferenceson fresh oranges and lemonsfrom certain
Mediterranean countries in the sense of Article XXII1:1(b).

5.2 The Panel noted that the Working Party on the Australian Subsidy on Ammonium Sulphate
had expressed in its report, which was adopted by CONTRACTING PARTIES, the view that there
was "nothing in Article XXIIl which would empower the CONTRACTING PARTIES to require a
contracting party to withdraw or reduce a consumption subsidy such asthat applied by the Government
of Australiatoammonium sulphate" (BISD Vol.l1/195, para. 16). Thiswasinlight of theconsideration
that this measure did not conflict with the provisions of the Genera Agreement and that there was
noinfringement of the Agreement by Australia(BISD Vol.11/194, para. 13). TheWorking Party further
stated that "the ultimate power of the CONTRACTING PARTIES under Article XXIII is that of
authorizing an affected contracting party to suspend the application of appropriate obligations or
concessions under the General Agreement” (BISD Vol.11/195 para. 16). Thisbeing said, the Working
Party proceeded to submit adraft recommendation to the CONTRACTING PARTIES cdling on Austrdia
to consider adjusting its subsidization in order to remove any competitive inequality between the two
products concerned as it happens that such action appears to afford the best prospect of an adjustment
of the matter satisfactory to both parties'.

5.3 The Panel did not feel it necessary for it to evaluate precisely the extent to which the US had
suffered damage to its actua trade or trade opportunities, as aresult of the EC tariff preferences on
fresh oranges and lemons, or by what amount the preferences had upset the competitive relationship
between the US and the Mediterranean countries. It believed such matters would best be |eft to the
two parties concerned to establish, taking into account the Panel' s findings and conclusions. Without
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prejudice to other solutions the two parties might ultimately arrive at, the Pandl wished to submit to
the CONTRACTING PARTIES the following draft recommendation, which &fter its lengthy examination
of the matters the Panel considered appeared to afford the best prospect of an adjustment of the matter
satisfactory to both parties, taking into account the interests of all other parties concerned:

"The EEC should consider limiting the adverse effect on US exports of fresh oranges and fresh
lemons, as aresult of the preferentia tariff treatment the EEC has accorded to these products
originating in certain Mediterranean countries. This could be accomplished by reducing the
most-favoured-nation tariff rates applied by the EEC on fresh lemons, and as regards fresh
oranges, by extending the period of application of the lower MFN tariff rates and/or reducing
the MFN tariff rates. In view of the passage of time on this trade problem, the EEC should
take action to this effect by no later than 15 October 1985."
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ANNEX TO THE FACTUAL ASPECTS
Algeria
1 The Cooperation Agreement between the European Economic Community and the People's

Democratic Republic of Algeriawas signed on 26 April 1976. It entered into force on 1 November 1978
with effect from 1 January 1979. The trade provisions of the Agreement were implemented from
1 July 1976 by means of an Interim Agreement, which was signed on the same day asthe Cooperation
Agreement.

2. At the meeting of the Council on 14 June 1976 the parties to the Agreements informed the
CONTRACTING PARTIES that they had signed the Agreements. The texts of the Agreements were
circulated on 28 July 1976 (L/4380). A working party was set up by the Council at its meeting of
17 September 1976 to examine the provisions of the Agreements in the light of the relevant GATT
provisions. The working party met on 3 and 17 October 1977.

3. The representative of the European Communities stated that the Cooperation Agreements
concluded between the EC and respectively Algeria, Morocco and Tunisiawere aimed at contributing
to the economic and socia development of the three Maghreb countries. Since 1 July 1976 the EEC
had been respecting the obligations to eliminate duties and other restrictive regulations of commerce
with respect to substantially al its trade with the Maghreb countries, as provided in the Genera
Agreement for the formation of the free-trade area.  For products other than those covered by the
common agricultura policy, exports from the Maghreb countries enjoyed unrestricted access to the
EC market (except temporarily for cork and refined petroleum products). The regime applied by the
EC to agricultura imports from the Maghreb countries covered the mgjor part, but not all of those
products with certain conditions. Tariff concessions granted by the EEC on agricultura products,
ranging between 20 and 100 per cent covered approximately 80 per cent of thethree countries’ exports.
The Agreement did not at present comprise any reciprocal freetrade obligation on the part of Algeria,
Morocco and Tunisia, which undertook to maintain theregimeexisting at 1 July 1976, whileretaining
the possibility of strengthening its customs protection to the extent necessary for its industrialization
and development needs. The Community explained that the Agreements were therefore consonant
with the principles set in forcein Part 1V of the General Agreement. Neverthelesstradeliberaization
wasthe ultimate obj ective of the Agreements. The partiesto the Agreementsand severa other members
of the working party considered that the Agreements were entirely consistent with the objectives and
the relevant provisions of the General Agreement taken as a whole, and that it constituted a positive
contribution to solving the economic development problems of Algeria, Morocco and Tunisia

4, Other members of the working party, however, held the view that it was doubtful that the
Agreements were entirely compatible with the requirements of the General Agreement. One member
of the working party noted that most agricultura products were excluded from the elimination or
reduction of customs duties or quantitative restrictions provided for in the Agreements and that the
Maghreb countries were not obliged to eliminate or reduce their customs duties or other regulations
of commercewith respect toimportsfromthe EEC. Thosefactorsled hisgovernment to doubt whether
the Agreements were compatible with Article XXIV. Moreover his authorities considered that the
Agreements discriminated against other developing countries, which was inappropriate in the light of
Part 1IV. He considered that it would have been better to include the preferentia features of the
Agreementsin the EEC scheme under the Generalized System of Preferences. Another member stated
that his authorities could not agree that Part IV or any Article thereof took precedence over the
requirements of Article XXI1V, the only exceptions to which appeared to be spelled out in
Article XXI1V:8(b).
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5. Theworking party noted that the parties to the Agreements were prepared, in accordance with
the GATT procedures, for examination of biennia reports on regiona agreements, to supply all
appropriate information on the implementation of the Agreements. Some of the members urged that
the examination of those reports includes an analysis of the impact of the rules of origin on these
countries trade.

6. At its meeting of 11 November 1977 the Council adopted the reports of the working parties
(L/4558, L/4559, L/4560, BISD 24S) and agreed that in accordance with the calendar for biennia
reports the first biennial report on developments under these Agreements should be submitted
in October 1979 (C/M/123).

7. The last communication from the parties regarding the status of the Cooperation Agreements
is contained in L/5674 of 13 September 1384. It is noted therein that the provisions relating to trade
containedinthe Co-operation Agreementsbetween theEEC and each of theMaghreb countries(Algeria,
Morocco, and Tunisia) have been applied since 1 July 1976. Since then, the Maghreb countries have
benefited from trade concessions for the greater part of their agricultura exports to the Community
and from free access to the Community market for exports of raw materials and industrial products.
Asprovided inthe agreements, temporary exceptionsto therule of free accessto the Community market
havebeendiscontinued sincel January 1980. Their purposewastoallow theCommunity tore-establish
customs duties on a few sensitive products (cork products and refined petroleum products) above a
certain volume of imports (ceiling). Owing to the grave crisis of the textile industry in the EEC,
however, Morocco and Tunisiahave agreed, provisondly, to an administrative co-operation arrangement
with the Community in regard to exports of certain textile products. By virtue of the provisions of
the Agreements, the Maghreb partners of the Community have not so far granted it any concessions
in conformity with the principles of Part IV of the General Agreement.

Cyprus

8. The Agreement establishing an Association between the European Economic Community and
the Republic of Cypruswas signed on 19 December 1972 and entered into forceon 1 June 1973. The
Agreement provided for two stages, the first stage should have been completed on 30 June 1977 but
has been subsequently extended.

9. The parties informed the CONTRACTING PARTIES a the meeting of the Council on
5 February 1973 that this Agreement had been signed aswell asaProtocol consequent on the accession
of the new member States to the EEC. The text of the Agreement was circulated on 13 June 1973
(L/3870). A Working Party was established at the meeting of the Council on 30 July 1973 to examine
the provisions of the Agreement in the light of the relevant GATT provisions. The Working Party
met on 22 February and on 21 March 1974.

10.  The representative of the European Community presented the views of the parties to the
Agreement that it should be considered to be in full conformity with Article XXIV of the Genera
Agreement both asregardsthefirst stage, which was aimed at the progressive elimination of obstacles
to trade, and asregards the second stage which was aimed ultimately at the establishment of a customs
union. Intheview of the parties, the Agreement fully satisfied therequirements of Article XXIV:5 (a)
in respect of duties and other regulations of commerce. The parties to the Agreement, supported by
severa other members of the working party, held the view that the Agreement conformed fully to
Article XXI1V of the General Agreement. The trade coverage was high and in the Joint Declaration,
the European Economic Community had declared its readiness to examine these aspects of the
arrangement. In fact the parties felt that at the end of the first stage it was more likely that the trade
coverage would increase than decrease and that this would apply both to the agricultural and industria
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sectors. Therulesof origin were neither restrictive nor unduly complex, and had been drawn up solely
with the aim of identifying the origin of imported products.

11.  However, someembersof theworking party were of the opinion that the Agreement constituted
a preferential trading arrangement that was not in conformity with Article XXIV of the General
Agreement. Rather than afirm commitment to establish acustomsunion, therewasonly an undertaking
to pursue a further elimination of trade obstacles; these did not constitute a plan and schedule, as
required by Article XXIV:5(c). The trade coverage was clearly inadequate in the light of the requirement
of Article XXIV:8(a)(i) that substantidly dl the trade between the parties be covered by the arrangement.
Moreover, there was no assurance that the degree of liberalization of agricultura imports into the
United Kingdom from Cyprus in the first stage would be maintained in the second stage. The rules
of origin were unduly complex and restrictive with respect to third party suppliers, and appeared to
have been drawn up without regard to the trade between the parties.

12.  Theworking party could not reach any unanimous conclusions as to the compatibility of the
Agreement with the provisions of the Genera Agreement. Thus, it felt that it should limit itself to
reporting the opinions expressed to the competent parties of the CONTRACTING PARTIES (L/40009,
BISD 215/94-101).

13.  During the consideration of the report of the working party by the Council at its meeting of
21 June 1974, the representative of the United States, inter alia, associated itsaf with the views expressed
in the working party as regards the incompatibility of the Agreement with the GATT. The Council
noted the differences of views expressed and adopted the report (C/M/98).

14.  The last communication from the parties regarding the status of the Association is contained
inL/5668 of 31 July 1984. Itisnoted thereinthat industrial productsoriginating in Cyprus areadmitted
for import by the Community without any quantitative restrictionsand are exempt from customs duties,
with the exception of two textile products which are imported free of customs duties within the limits
of annual Community tariff quotas. Cyprus, for its part, applies tariff reductions of 35 per cent in
respect of most of itsimports originating in the Community. Pending negotiations to work out trade
arrangements on a contractual basis, both parties have applied the 1981 trade arrangements on an
autonomous basis during 1982 and theearly part of 1983. A Protocol laying down trade arrangements
to be applied between the Community and Cyprus during 1983 was signed in July 1983, within the
context of the decision adopted by the EEC-Cyprus Association Council on 24 November 1980,
establishing the process into the second stage of the Association Agreement (ref. L/5379). This Protocol,
in particular, provided for certain improvements in the trade arrangements for imports into the
Community of anumber of Cypriot agricultural products. Pending negotiations for a Protocol laying
down the conditions and procedures for the implementation of Article 2(3) of the Association Agreement,
which provides for afurther elimination of obstaclesto trade between the parties and the adoption by
the Republic of Cyprus of the Common Customs Tariff, both parties have been applying the 1983 trade
arrangements on an autonomous basis since 1 January 1984.

Eaypt

15.  The Agreement between the European Economic Community and the Arab Republic of Egypt
was signed on 18 December 1972 and entered into force on 1 November 1973. The Agreement provided
for afirst stage to last five years and for decisions to be taken in a second stage.

16. At the meeting of the Council on 5 February 1973 the parties informed the CONTRACTING
PARTIES that they had signed an Agreement as well as a Protocol consequent on the accession of
new member States to the EEC. The text of the Agreement was circulated on 26 October 1973
(L/3938/Add.1). At the meeting of the Council on 19 October 1973 a working party was set up to
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examine the provisions of the Agreement in the light of therelevant GATT provisions. The Working
Party met on 17 May and 1 July 1974.

17.  The representatives of the Community and of Egypt considered that the agreement was fully
consistent with the spirit and letter of the Genera Agreement, in particular Article XXIV:5-9, and
constituted an interim agreement leading to the formation of a free-trade area as provided in
Article XX1V:5(b). The parties stated that the developments towards economic integration and the
region concerned, the political will of the parties to achieve the declared objectives of the Agreement
to establish free trade, and the actua provisions of the Agreement in its first stage together with the
intention to take further decisions in due course al constituted elements substantiating this view. It
would not have been possible through action in the context of the Generalized System of Preferences
to achieve the objectives that the parties had set for themselves. The parties accordingly considered
that they were justified under Article XXI1V to depart from the provisions of the Genera Agreement
to the extent necessary to permit the formation of the free-trade area.

18.  However, a number of members of the working party were of the opinion that no plan and
scheduleasprovidedfor inparagraph 5of Article XXIV existed. Without acompleteplan and schedule,
it would be impossible for the CONTRACTING PARTIES to make a finding with regard to whether
the agreement was likely to result in a free-trade area within a reasonable period, and, if necessary,
to make recommendations. Furthermore, the percentages of trade did not cover substantially al the
trade between the parties as required by paragraph 8(b) of Article XXI1V, and in view of the widely
differing stages of industridization between the countries involved, these members did not consider
that GATT compatibility could presently be established for the Agreement. Some of these members
suggested that it would have been preferable for the EEC to take account of Egypt' s interests through
its GSP.

19.  The working party could not reach any unanimous conclusions as to the compatibility of the
Agreement with the provisions of the General Agreement. It therefore considered that it should limit
itself to reporting the opinion expressed to the competent bodies of the CONTRACTING PARTIES.
(L/4054, BISD 215102-107)

20.  During the meeting of the Council on 19 July 1974, the representative of the United States,
inter alia, pointed out that it had expressed reservations on the Agreement which was stated in the
report (L/4054, BISD 215102 to 107). The Council noted the differences of view expressed and adopted
the report (C/M/99).

21.  Atthemeeting of the Council on23 May 1977, the CONTRACTING PARTIES wereinformed
that an Interim Agreement between the European Economic Community and the Arab Republic of
Egypt had been signed on 18 January 1977. This Interim Agreement was signed at the same time as
anew Cooperation Agreement. Pending completion of theproceduresfor ratification of theCooperation
Agreement, the provisions regarding trade contained therein were given advance implementation with
effect from 1 July 1977 by the conclusion of the Interim Agreement. In a communication from the
parties circulated on 15 July 1977 (L/4521) it was noted that a copy of the text would be sent to each
contracting party. At its meeting of 26 July 1977 the Council set up aworking party to examine the
provisions of the Agreement in the light of the relevant GATT provisions. The working party met
on 19 and 27 April 1978.

22.  The representative of the European Economic Community recalled that the Cooperation
Agreements that the EEC had signed on 18 January 1977 with the Arab Republic of Egypt, the Hashemite
Kingdom of Jordan, the Syrian Arab Republic® and, on 3 May 1977, with the L ebanese Republic had

9The EC agreement with Syria comprises no EC preferences for citrus products.
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followed other agreements, virtualy identical in form, already concluded with the three countries of
the Maghreb. These Agreements fell within the context of the globa and balanced approach of the
European Community vis-a-vis the countries of the Mediterranean basin. The European Economic
Community, as an economically more devel oped entity, had conceived its obligations in the form of
a regime affording unrestrictive access to its market, as provided in the Genera Agreement for the
formation of thefree-tradearea. Sincetheentry intoforceof thetradeprovisionsof thefour agreements,
the EEC had been observing the obligation to eliminate duties and other restrictive regulations of
commercewith respect to substantially al itstradewith Egypt, Jordan, Syriaand L ebanon respectively.
For the products other than those covered by the common agricultural policy, these four countries
exports enjoyed unrestricted access to the EEC market. Customs duties and quantitative restrictions
on imports as well as measures with equivalent effect had been eliminated as from 1 July 1977, with
afew temporary exceptions. On the agricultural side, EC imports from these four countries enjoyed
tariff concessions varying between 40 and 80 per cent. Taking into account the current level of
devel opment and economic devel opment needsfor thesefour countries, and likewise the need to ensure
abetter balancein their trade with the EC, the Agreements did not at present comprise any reciproca
free-trade obligation. Exports by the Community to these countries will enjoy most-favoured-nation
treatment, athough exceptions could nevertheless be provided in favour of developing countries, The
four countries of the Maghreb undertook to maintain vis-a-vis the EEC the regime existing at the date
of entry into force of the interim agreements, while retaining the possibility of strengthening their customs
protection to the extent necessary for their industrialization and development needs. In the view of
the parties to the Agreements therefore, the Agreements were consonant with the spirit and the letter
of Part IV of the General Agreement. Nevertheless trade liberalization was the ultimate objective of
the Agreements. Thepartiesto the Agreements considered that the Agreementswereentirely consistent
with the objectives and the relevant provisions of the General Agreement taken as a whole and that
they constituted a positive contribution to solving the economic devel opment problems of the Maghreb
countries.

23.  Asregards the possibility of consultations with the CONTRACTING PARTIES concerning
the incidence of the Agreements on their trade interests, which had been mentioned by some members
of theworking party, the spokesman for the European Communities stated that nothing prevented these
countries from invoking the relevant provisions of the General Agreement, such as Article XXII and
XXII1. Therepresentative of Egypt said that his government was also prepared to enter in consultation
under Article XXII and XXIII should the need rise.

24.  Other members of the working party however held the view that it was doubtful that the
Agreementswereentirely compatiblewith therequirements of the General Agreement. Somemembers
expressed the view that the concessions under the Agreements should have been extended to devel oping
countriesgenerally. It was stated that Part 1V had been drawn up on an MFN basis for all developing
countries and did not allow for a selective application to some devel oping countries but not to others.
One member did not share the view that Part 1V of the Genera Agreement took precedence over
Article XX1V. Certain gaps in the trade coverage particularly as regards agricultural exports to the
EC were pointed out.

25.  Theworking party noted that the parties to the Agreements were prepared in accordance with
the GATT procedures for examination of biennial reports on regiona agreements, to supply all
appropriate information on theimplementation of the Agreements. Some of these members urged that
the examination of thesereportsinclude an analysis of theimpact of therules of origin onthird countries
trade.

26. At its meeting of 17 May 1978, the Council adopted the reports relating to the Agreements
between the European Communities and Egypt, Syria, Jordan and Lebanon (L/4660, L/4661, L/4662,
L/4663, al of which arecontained in BISD 25S). The Council also agreed that the contracting parties
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concerned should submit areport on devel opmentsunder these Agreementsin April 1980inaccordance
with the procedures for the examination of biennia reports on regional agreements (C/M/125).

27.  Thelast communication from the parties regarding the Cooperation Agreements between the
EEC and each of the Machrek countries (Egypt, Jordan, Lebanon, Syria) is contained in L/5674 of
13 September 1984. It is noted therein that the provisions reating to trade contained in these Agreements
have been applied since 1 July 1977. Since then, the Machrek have benefitted from trade concessions
for the greater part of their agricultura exports to the Community and from free access to the Community
market for exports of raw materials and industrial products (except, in the case of Egypt, products
coming under the Multifibre Agreement). As provided in the agreements, temporary exceptions to
the rule of free access to the Community market have been discontinued since 1 January 1980. Their
purposewasto allow the Community to re-establish customs duties on afew sensitive products (refined
petroleum products, phosphatefertilizers, and certaintextileproducts) aboveacertainvolumeof imports
(ceiling). Owing to the grave crisis of the textile industry in the EEC, however, Egypt has agreed,
provisiondly, to an administrative co-operation arrangement with the Community in regard to exports
of certain textile products. By virtue of the provisions of the Agreements, the Machrek partners of
the Community have not so far granted it any concessions in conformity with the principles of Part IV
of the Genera Agreement.

Isradl

28.  InaCommunication dated 23 July 1969 and circulated to contracting partieson’5 August 1969,
the European Economic Community requested awaiver under Article XXV :5fromitsobligationsunder
Article | of the General Agreement, in order to reduce customs duties in respect of certain citrusfruits
originating from Israel and Spain (L/3239). The preferenceswere put into forceon 1 September 1969.
At its meeting on 10 September 1969 the Council established aworking party to examine the EC request.
The working party met on 24-25 September, 3-4 and 29 November 1969. The deliberations of the
working party showed that there was a distinct divergence of views between the EEC on the one hand,
and the great majority of the non-beneficiaries which took part in the discussion on the other, as to
whether the import regime and the preferentia tariff treatment it included would have an effect on
the trade of third countries, as well as to the prejudicia effect such preferences would have for the
integrity of the General Agreement. The working party did not endeavour to prepare the draft text
of awaiver but limited itself to setting out initsreport the facts of the caseaswell asthe views expressed
on trade effects, legality and principle (L/3281, BISD 17561-69).

29.  0On 29 June 1970 an Agreement was concluded between the European Economic Community
and the State of Isragl, which entered into force on 1 October 1970. The text of the Agreement was
circulated in the GATT on 7 September 1970 (L/3428 and Corr.1). At its meeting of 29 September 1970
the Council set up aworking party to examinethe provisionsof the Agreement in thelight of therelevant
GATT provisions. The Working Party met on 13 July and 15 September 1971.

30.  The representative of the European Communities stated that the Agreement was, within the
meaning of Article XX1V:5(b) an interim agreement leading to the formation of the free-trade area.
The parties to the Agreement, together with a number of other members of the working party, maintained
the contention that the Agreement was in conformity with Article XXIV:5-8. They pointed out that
the elimination of obstaclesto substantialy all thetradeasfrom theinitia stage of theinterim agreement
was not an essential condition under the provisions of Article XXIV. Consequently they considered
that the parties were justified, under Article XXIV:5, to depart from the provisions of the General
Agreement to the extent necessary to permit the formation of this free-trade area.

31. However, a number of the members of the Working Party were of the opinion that no plan
and schedule within the meaning of Article XX1V were included in the Agreement. Without such a
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plan and schedule, no study of the implementation of the agreement as required by Article XXIV:7
could be undertaken, and any reliable assessment of compliance with the important criterion of
"reasonable length of time" was excluded. Moreover, this precluded in their view the possibility of
recommendations under paragraph 7(b), since that paragraph assumed the existence of a plan and
schedule. In the view of these members of the working party, the Agreement being a preferential
arrangement was not in conformity with the basic principles and fundamenta requirements of
Article XX1V:5-8. Some of these members, however, werewilling to accept the preferences deriving
from the Agreement on a provisiona basis since the perspectives of the gradua implementation of
a genera free-trade area were relatively promising. Their provisiona acceptance was, however,
conditional upon progress on liberalization to be made and to be regularly reported on by the parties
to the Agreement.

32.  Having regard to the differences of view expressed on the legal issues involved, the members
of the working party reserved their rights under the General Agreement.

33. At the meeting of the Council on 6-7 October 1971, severa representatives including the
United States indicated that their previous comments during the meeting as regards the Agreement
between the EEC and Spain aso applied to the EEC Agreement with Isragl (see paragraph 77). The
Council noted the differences of view expressed on the legal issuesinvolved, and noted the willingness
of the parties to the Agreement to provide regularly information on the operation of the Agreement
(CIM/73). The Council adopted the report of the working party (L/3581, BISD 185156-166).

34, At the meeting of the Council on 2 June 1975, the CONTRACTING PARTIES wereinformed
that on 11 May 1975 the European Communities and Israel had concluded a new agreement. This
Agreement entered into forceon 1 July 1975. Thetext of the Agreement wascirculated on9 July 1975
(L/4194 and Add.1). At its meeting of 11 July 1975 the Council set up a working party to examine
the provisions of the Agreement in the light of the relevant provisions. The working party met on
10 and 18 June 1976.

35.  Therepresentativeof the European Communities explained that the new agreement wasdesigned
to replace the earlier 1970 Agreement and was in the context of a global approach for Mediterranean
policy that had been decided by the EEC in 1972. With respect to theindustrial sector, the Agreement
provided for the complete abolition of tariff and quota barriers in respect of all industrial products,
tobeachievedby 1 July 1977 inrespect of importsby theEEC from Israel (except for certain petroleum,
textile and chemical products on which surveillance measures would be eliminated at the end of 1979),
Asregardsimportsby Isragl fromtheEC, customsdutieswould beabolishedon January 1980in respect
of alist comprising 60 per cent of Isragl's imports from the Community and on 1 January 1985 for
the remaining 40 per cent. The two parties could agree to postpone this date to 1 January 1989.
Furthermorethe Community had made substantia tariff reductions covering approximately 80 per cent
of its agricultural imports from Israel. The parties to the Agreement, supported by some members
of theworking party held theview that the Agreement conformed fully with Article XXIV of theGenera
Agreement, since it covered "substantially all the trade" and included a plan and schedule for the
progressive attainment of free trade with a reasonable length of time.

36. However, some other members held the view that it was doubtful that the Agreement was
compatible with the requirements of Article XXI1V. One member stated that his authorities viewed
the Agreement asapreferential and discriminatory industria trade agreement. Hereferred to the very
restrictive character of therules of origin asaviolation of the Article XX1V:5(b) requirement that they
not be more restrictive towards third countries than before. Consequently his government reserved
itsrightsunder the Genera Agreement, notably those provided for in Article I, with respect to itstrade
interest, including exports of citrus fruits.



L/5776
Page 104

37.  The working party therefore limited itself to reporting the opinions expressed on the issues
(L/4365, BISD 23955t0 64). Atitsmeeting of 15 July 1976, the Council adopted the report without
comment (C/M/115).

38.  Thelast communication from the parties regarding the status of the Agreement is contained
in L/5531 of 26 August 1983. It is noted therein that on 1 July 1981 and 1 January 1983 the Isragli
Government made reductions, to 10 per cent and 20 per cent respectively, in the customs duties and
charges having equivadent effect on certain industria products originating in the EEC. The tota reduction
hitherto in respect of these products has thus reached 50 per cent. In respect of the other industrial
products covered by the Agreement, dutiesand charges have been entirely eliminated by Isragl vis-a-vis
the EC on 1 January 1980. On 1 July 1977, the Community for its part had entirely eliminated the
duties and charges applicable to Isragli industrial products, in addition to the tariff reductions granted
on most of Israel’'s agricultural exports. It is aso noted that following the accession of Greeceto the
Community on 1 January 1981, the provisions of the Agreement were extended to trade between that
country and Israel.

Jordan

39.  The Cooperation Agreement between the European Economic Community and the Hashemite
Kingdom of Jordan was signed on 18 January 1977 and entered into force as of 1 November 1979
with effect from 1 January 1979. The parties also signed on that day an Interim Agreement by which
the trade provisions of the Cooperation Agreement were implemented from 1 July 1977.

40.  Atthemeeting of the Council on23 May 1977, the CONTRACTING PARTIES wereinformed
that the Interim Agreement had been signed. In acommunication circulated on 15 July 1977, theEEC
advised that a copy of the text would be sent in due course to each contracting party (L/4523). A
working party was set up by the Council at its meeting of 26 July 1977 to examine the provisions of
the agreement in the light of the relevant GATT provisions. The working party met on 19 and
27 April 1978. Thisworking party was separate from the working parties established to examine the
EC Agreementswith Egypt, Syriaand L ebanonrespectively. However, these agreementsbeing similar
were discussed more or less together. Accordingly, please refer to paragraphs 22 to 25 for relevant
extracts from the discussion and conclusions of the working party and to paragraph 26 for Council
adoption of the report of the working party on Jordan (L/4662). Similarly the last communication
regarding the application of the Cooperation Agreement between EEC and Jordan also related to the
EEC agreements with the other Mashrag countries. Pleaserefer to paragraph 27 for relevant extracts
from this communication.

L ebanon

41.  The Agreement between the European Economic Community and the L ebanese Republic was
signed on 18 December 1972 and entered into force as of 1 January 1975.

42.  Atthemesting of theCouncil on5 February 1973, the CONTRACTING PARTIES wereinformed
that this Agreement had been signed together with a Protocol consequent on the accession of new member
States to the EEC.

43.  The text of the Agreement was transmitted to the GATT and circulated on 8 March 1974
(L/4002). A working party was set up by the Council at its meeting of 28 March 1974 to examine
the provisions of the Agreement in the light of the relevant GATT provisions. The working party
met on 11 and 13 December 1974.
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44.  Inthe opinion of the parties to the Agreement it constituted an interim agreement within the
meaning of Article XXI1V:5(b) leading to the formation of afree-tradearea. The Agreement set forth
the measures to be taken during the first stage and stipulated how the modalities for pursuing the
free-trade objective were to be defined later, thus setting in motion a process aimed at elimination of
obstaclesto substantially all thetrade between thetwo parties. The partiesto the Agreement, supported
by some members of the working party held the view that it conformed fully with Article XXIV:5-9.

45.  However, other members of the working party were of the view that it was not possible at this
time to establish whether the Agreement conformed fully to the requirements of the GATT. They
considered that the Agreement did not contain a plan and schedule as required by Article XXIV:5(c)
and 7(b). Therewas no binding commitment in the Agreement that a free-trade area would be established
after the expiry of the first stage of five years or in any other specified time period. One member
guestioned whether Article X X1V would permit treating non-contracting parties more favourably than
other contracting parties. There was aso the view that the rules of origin were unduly restrictive.

46.  The working party could not reach any unanimous conclusions as to the compatibility of the
Agreement with the General Agreement. It therefore considered that it should limit itself to reporting
the opinion expressed to the competent bodies of the CONTRACTING PARTIES (L/4131,
BISD 225/41-47).

47.  The Council noted the differences of views expressed and adopted the report. It agreed that
the parties should be invited to submit in April 1977 the first biennia report (C/M/103).

48. A new Cooperation Agreement between the European Economic Community and the L ebanese
Republic was signed on 3 May 1977 and entered into force as of 1 November 1978. The parties aso
signed on that day an Interim Agreement by which the trade provisions of the Cooperation Agreement
were implemented from 1 July 1977.

49.  Atthemesting of theCouncil on23 May 1977, the CONTRACTING PARTIESwereinformed
that the Interim Agreement had been signed. In acommunication circulated on 15 July 1977, the EC
advised that a copy of the text would be sent in due course to each contracting party (L/4524). A
working party was set up by the Council at its meeting of 26 July 1977 to examine the provisions of
the Agreement in the light of the relevant GATT provisions. The working party met on 19 and
27 April 1978.

50.  This working party was separate from the working parties established to examine the EC
Agreements with Egypt, Jordan and Syria, respectively. However, these Agreements, being similar,
were discussed more or less together. Accordingly, please refer to paragraphs 22 to 25 for relevant
extracts from the discussion and conclusions of the working party and to paragraph 26 for Council
adoption of the report of the working party on Lebanon (L/4663). Similarly the last communication
regarding the application of the Cooperation Agreement between EEC and Lebanon also related to
the EEC agreementswith theother Mashreq countries. Pleaserefer to paragraph 27 for relevant extracts
from this communication.

Mata

51.  The Agreement establishing an Association between the European Economic Community and
Matawas signed on 5 December 1970 and entered into force on 1 April 1971. The Agreement provided
for two stages. Theduration of the first stage wasto have been five years but it has been since extended
by an agreement and additional protocol.
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52.  In March 1971, the parties notified the Agreement to the CONTRACTING PARTIES. The
text of the Agreement was contained in L/3512. A working party was set up by the Council at its
meeting of 21 April 1971 to examinethe provisionsof the Agreement inthelight of therelevant GATT
provisions (C/M/68). The working party met on 9 and 24 February 1972.

53.  The parties to the Agreement stated that it was an interim agreement leading to the formation
of thecustomsunion, withinthemeaning of Article XXI1V:5, inrespect of bothitsimmediate objectives-
the progressive elimination of obstacles to trade - and its ultimate objective, the establishment of a
customs union in two stages. Supported by several members of the Working Party, the parties to the
Agreement considered that the Agreement, as an interim agreement, met the requirements of
paragraphs 5-9 of Article XX1V. The Agreement provided aredistic plan and schedule on the basis
of which the customs union would come about within a reasonable length of time compatible with the
development of Malta's economy.

54.  However, some members of the working party were of the opinion that neither with regard
to the plan and schedule, nor with respect to trade coverage did the Agreement comply fully with the
provisions of Article XXIV.

55.  Having regard to the differences of view expressed on the legal issuesinvolved, the members
of the working party reserved their rights under the General Agreement.

56. At its meeting of 29 May 1972 the Council noted the differences of view which had been
expressed on the legal issues involved and that contracting parties had reserved their rights under the
General Agreement (C/M/77). It also noted the assurance of the parties to the Agreement that they
would submit reports on its implementation. The Council adopted the report of the working party
(L/3665, BISD 195/90-96).

57.  Thelast communication from the parties regarding the status of the Association is contained
inL/5667 of 31 July 1984. Itisnoted therein that industrial productsoriginating in Maltaare admitted
for import by the Community without any quantitative restrictions and are exempted from customs
duties. Malta, for itspart, appliestariff reductions of 35 per cent in respect of substantially all imports
originating in the Community. Pending negotiations to work out trade arrangements beyond
31 December 1980 on a contractual basis, the trade arrangements of 1980 have been applied by both
parties on an autonomous basis since 1 January 1981.

M orocco

58.  The Agreement of Association between the European Economic Community and the Kingdom
of Morocco was signed on 31 March 19609.

59. On 11 July 1969, the EC notified the CONTRACTING PARTIES of this Agreement, the full
text of which was circulated on 22 September 1969 (L/3227/Add.1 and Corr.1). A working party
was set up by the Council at its meeting of 23 July 1969, to examine the provisions of this Agreement
(aswell asasimilar EC Agreement with Tunisia) in the light of the relevant GATT provisions. The
working party met on 3-4 February and 16-17 March 1970.

60. The representatives of the parties, i.e. the Community, Morocco and Tunisia, recalled that
in 1947, when the General Agreement came into force, Tunisia and Morocco had had free access for
al their exports to France. At that time French exports were admitted duty free to Tunisia while
Morocco applied to France the same treatment as to third countries. Thosereciproca trading systems
had been confirmed by the provisions of Article | of the General Agreement. When the Treaty of
Rome was signed, there was annexed to it a Declaration of Intention providing for negotiations with
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aview to concluding agreementsfor economic association between these countriesand the Community.
Therepresentative of theparties stated that the agreements of associ ation represented afirst step towards
giving effect to this Declaration. They considered that the agreements were "interim agreements’ leading
totheformation of afree-tradeareawithinthemeaning of Article X X1V, paragraph 5(c). Thehistorical
background to the agreements, the political will for continuity from whichthey arederived, thedeclared
objective of the parties to achieve free-trade areas, the provisions of the agreements confirming that
objective and the actual content of the agreements regarding that objective, were so many eements
substantiating afinding in the view of the parties that the agreements werein conformity with the letter
and spiritof Article XXIV:5t09. Moreover, afree-trade areawhich met the conditionsin paragraphs 5
to 9 would necessarily be in accordance with Article XXI1V:4. On the basis of known precedents,
they pointed out that the elimination of obstacles to substantially all the trade as from the initial stage
of an interim agreement was not an essential condition under the provisions of Article XXIV. They
recalled that most of the contracting parties had had recourse to the provisions of Article XX1V which
constituted an integral part of the General Agreement. Experience showed that trade flows had not
been disrupted; on the contrary, in genera they had developed. Consequently the parties to the
agreements considered that they were justified, under Article XX1V:5 to depart from the provisions
of the General Agreement to the extent necessary to permit the formation of these two free-trade areas.
Three members of the Working Party expressed their support for this view. Two members expressed
doubts as to the validity of that legal argument but considered that the CONTRACTING PARTIES
should take into consideration the particular historical background to the agreements.

61. A number of members of the Working Party were of the opinion that no plan and schedule,
as provided for in paragraph 5 of Article XXIV, existed. Without a precise and complete plan and
schedule, it would be impossible for the CONTRACTING PARTIES to make findings with regard
to whether the agreements were likely to result in free-trade areas within a reasonable period and, if
necessary, to makerecommendations. Furthermore, the percentagesof trade did not cover substantially
all the trade between the parties as required by paragraph 8(b). The agreements, therefore, in their
view did not comply with paragraphs 5-9 of Article XXIV. Several delegations expressed concern
that the agreements might be trade-diverting instead of trade-creating. Representatives of developing
countries felt that their most essentid export interests would be jeopardized because Tunisiaand Morocco
exported similar products as these countries themselves did to the Community, which was their most
important market. They maintained that the preferences should be extended to all devel oping countries.
The view was expressed by some members of the Working Party that it would be appropriate to deal
with the agreements under paragraph 10 of Article XXIV as Tunisia had only provisionally acceded
while Morocco as yet had no relation with the GATT. The question of seeking approval under
paragraph 10 might be considered by the partiesto the agreements. In adecision under this paragraph,
the CONTRACTING PARTIES would undoubtedly take into account the historical links between the
parties, which the Working Party felt justified sympathetic consideration of the agreements. It was
recommended by some members of the Working Party that the parties should take the necessary early
steps to comply with the requirements of a detailed plan and schedule embodying a more satisfactory
trade liberalization.

62.  Theworking party considered that is should report the various views expressed on the question
of thecompatibility of theagreementswiththe General Agreementinorder topermit afruitful discussion
by the competent bodies of the CONTRACTING PARTIES, (L/3379, BISD 85149-158).

63. The Council discussed the report at its meetings of 28 April 1970 (C/M/62) and
29 September 1970 (C/M/64). Attheformer meeting, nearly every member of the Council took part in
the discussion. The parties to the Agreements and a number of representatives maintained that the
Agreementswerein accordance with the provisions of Article XX1V of the General Agreement. Many
other representatives claimed that the Agreements fell short of the requirements of Article XXIV and
sought another solution. Thediscussion concentrated on the one alternative solution proposed, namely,
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the Canadian suggestion™ (C/W/163) which had received broad support from a number of representatives.
Between thesetwo groups, asmaller group of countries basing themselvesmainly on the close historical
links, sought some form of intermediate solution.

64.  The representative of the United States said that his government was opposed to preferential
agreements which could damage the interests of all contracting parties over time. It was important
to protect the system of non-discrimination which had served the world well, particularly the smaller
countries. The United States did not consider that the Agreements were in conformity with
Article XXIV. After careful consideration it was not even able to support the Canadian proposal at
this stage. Moreover it reserved the right to take measures to secure compensation and adjustment
inthe event of damageto United States exports. The Chairman of the Council considered it unrealistic
to attempt reconciliation of the conflicting views which had been expressed. He considered that the
matter was not one which should be brought to a vote, but that a consensus should be sought. It was
agreed that the item would be put on the agenda for the next meeting of the Council (C/M/62).

65. At the meeting of 29 September 1970, there remained widely divergent views in the Council
on the matter. The representative of the United States said that his government had carefully re-examined
its position and had held informal contacts with the Community. Its views, however, remained
unchanged. The United States was opposed to al preferential agreements not fully consistent with
the General Agreement and based this position on the desire to preserve the non-discriminatory world
trading system. While individua association arrangements might bring short-term advantages to the
parties involved, over the long term they damaged the interests of all contracting parties, particularly
the smaller countries. In the view of the United States, the EEC association agreements with Tunisia
and Morocco fdl far short of the requirements of Article XXIV. They neither created nor provided
for the future creation of free-trade areas. The agreements had received no support in the working
party except from countrieswhich had themselvesconcluded similar arrangementswiththe Community.
He considered that the differences of view among contracting parties were still too great to enable the
Council to reach any decision or conclusion at thistime. He urged the Council to allow further time
before coming to adecision. Finaly, the United States reserved al its rights under GATT including
the right of initiating action under Article XXIIl. The Chairman stated that it was not possible at this
time to achieve agreed conclusions. There was even disagreement as to whether the matter was to
be kept for further consideration. Therewas consensus, however, that on the request of any delegation
the matter could be placed again on the agenda of afuture Council meeting. Inthe meantimeindividual
contracting parties fully preserved their rights under therelevant provisions of the General Agreement
(CIM/64).

66. During its meeting of 19 December 1972, the Council discussed and took note of a report
(L/3769) prepared by the parties to the Association Agreements between the EEC on the one hand
and Morocco and Tunisia respectively on the other (C/M/83). At that meeting, inter alia, the
United States stated that its position on the agreements had not changed and it continued to regard these
agreements as inconsistent with Article | and not justified under Article XXIV. The US delegation
was opposed to arrangements of this type and reserved dl its rights under the GATT.

67. TheEEC notified to the GATT under Article XX1V:7 the text of a Protocol between the EEC
and M orocco consequent on the accession of thenew member Statestothe EEC. Thetext wascircul ated
on 23 August 1973 (L/3907).

°The operative portion of the Canadian suggestion was that the Council decided that the Agreements in force between the EEC and
Tunisiaand Morocco be maintained subject to the condition that the CONTRACTING PARTIES keep the operaiton of the Agreements under
review on the basis of annual reports by the parties, that there be consultaitons with a view to arriving at a mutually acceptable settlement,
and that the parties to the Agreements inform the CONTRACTING PARTIES of any modification of the agreements and consult with them
prior to implementation. The decision was intended to expire no later than 1974 and was not to be construed as affecting the GATT rights
of any contracting parties.
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68. A new Cooperation Agreement between the European Economic Community and the Kingdom
of Morocco wassigned on 27 April 1976 and entered into forceon 1 November 1978 with effect from
1 January 1979. Onthe sameday, an Interim Agreement was a so signed which implemented thetrade
provisions of the Cooperation Agreement as of 1 July 1976.

69.  Atthat meeting of the Council on 14 June 1976 the CONTRACTING PARTIESwereinformed
that these Agreements had been signed, the texts of which were circulated on 28 July 1976 (L/4381).
A working party was set up by the Council at its meeting of 17 September 1976 to examine the provisions
of the Agreements in the light of the relevant GATT provisions. The working party met on 3 and
17 October 1977.

70.  This working party was separate from the working parties established to examine the EC
Cooperation Agreements with Algeriaand Tunisia, respectively. However, these Agreements, being
similar, werediscussed moreor lesstogether. Accordingly, pleaserefer to paragraphs 3to5for relevant
extracts from the discussion and conclusions of the working party and to paragraph 6 for Council
adoption of thereport of the Working party on Morocco (L/4560). Similarly, thelast communication
regarding the application of the Cooperation Agreement between the EEC and Morocco also related
to the EEC agreements with the other Maghreb countries. Please refer to paragraph 7 for relevant
extracts from this communication.

Spain

71.  Inacommunication dated 23 July 1969 and circulated to contracting partieson 5 August 1969,
the European Economic Community requested awaiver under Article XXV:5fromitsobligationsunder
Article | of the General Agreement, in order to reduce customs dutiesin respect of certain citrusfruits
originating from Israel and Spain (L/3239). The preferenceswereput into forceon 1 September 1969.
At its meeting on 10 September 1969 the Council established aworking party to examine the EC request.
Theworking party met on 24-25 September, 3-4and 29 November 1969. Pleaserefer to paragraph 28
for extracts of the deliberations of this working party.

72.  On 29 June 1970 an Agreement was concluded between the European Economic Community
and Spain, which entered into force on 1 October 1970. The Agreement was to operatein two stages,
the first being of at least six years. The text of the Agreement was circulated in the GATT on
7 September 1970 (L/3427 and Corr.1). At its meeting of 29 September 1970 the Council set up a
working party to examinetheprovisions of the Agreementinthelight of therelevant GATT provisions.
The working party met on 15 July and 14 September 1971.

73.  The parties to the Agreement stated that they had undertaken to remove tariffs and quotas in
afirst stage, and to take further stepsin a second stage to achieve full free trade. In their view, the
Agreement met the requirements under Article XXI1V:5 for an interim agreement leading to the formation
of acustoms union or afree-trade area. The minimum objective was the creation of afree-trade area,
likely at a later stage to be developed into a customs union. The vast mgjority of industria and
agricultural products, other than ECSC products, were affected by the gradual elimination of tariffs
and non-tariff barriersin the first stage. The parties to the Agreement, supported by other members
of the Working Party, considered that the Agreement fully met the requirements of Article XXIV:5-8.
They stated that the objective of the Agreement was clearly set forth in Article | of the Agreement.
This objective, which was to form a free-trade area or a customs union, was not a mere statement of
principle but a firm commitment undertaken by the parties. They noted further that in their view a
restrictive interpretation of Article XXIV had not been followed on the occasion of the examination
of other agreements which had not been found inconsistent with Article XXIV.
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74.  However, some members of the working party considered that the Agreement did not meet
the requirements of Article XXI1V and were of the view that it was, instead, a preferential agreement
incompatible with the General Agreement. The main reason for their opinion was that the Agreement
did not contain a plan and schedule for the formation of such an area within a reasonable length of
time, asrequired by paragraph 5(c). Since the Agreement contained no definite commitments to eiminate
duties on any particular product or products now dutiable, it was not possible for the working party
to make an independent judgment as to whether "substantially al" trade in products of the parties to
the Agreement would eventually be freed of duty. Intheir view it was clear that the Agreement itself
did not provide for the elimination of duties but only for partial tariff reductions over a period of not
lessthansix years; i.e. the Agreementincluded aplanand schedulefor preferential but not for duty-free
treatment. They stressedthat anessential function of Article XXIV wasto safeguardthetrading interests
of third countries against discrimination emanating from incomplete economic integration.

75.  Other members of the working party said that they were also concerned about the observance
of the rules of Article XXIV. They considered, however, that in examining integration agreements
it was essentia to appraise redlistically the intentions of the parties to the agreements in the light of
the information given by them and to establish a procedure for examining continuously that the
arrangements developed in conformity with the stated objectives. Against that background, they had
found that the Agreement between Spain and the Community could be accepted provisionally under
Article XXI1V.

76.  Having regard to the differences of view expressed on the legal issues involved, the members
of the working party reserved their rights under the General Agreement.

77.  During the Council consideration of the report (L/3579, BISD 185/166-174), a number of
delegations spoke on the matter, reflecting the differing views expressed in the working party. The
representative of the United States, referring also to the Agreement with Isragl, declared that in his
Government' s view, the agreementsfailed to satisfy the requirements of Article XXIV for exceptiona
treatment as free-trade areas or as interim agreements leading to the formation of free-trade areas and
therefore were in violation of the most-favoured-nation provisions of Article 1. An attempt to justify
the agreements under Article X X1V stretched areasonableinterpretation of that Article to the breaking
point and placed in jeopardy, in his Government's view, the multilateral system of trade represented
by the General Agreement. Neither of these agreements complied with Article XXIV criteriainasmuch
as neither contained a plan and schedule for eliminating duties and other restrictions on trade on
substantially all trade between the constituent territories within a reasonable period of time. The plan
and schedule in the case of the agreement between the EEC and Israel was defective in three respects:
there was no commitment to move toward eliminating duties and other restrictions on substantially
al intra-trade; there was no time, reasonable or otherwise, specified for achievement of a free-trade
area; and therewas no commitment to eliminate dutiesand restrictionson tradewherethey now existed.
The agreement between the EEC and Spain failed to meet the first two of these key tests and it was
not clear whether the third test was met or not. His Government did not agree with the contention
of the parties to these agreements that differences in their relative economic strengths meant that the
GATT criteria of a "reasonable period of time" could be indefinite. The wording of Article XXIV
did not justify such an interpretation which, if accepted, would invalidate Article 1. His Government
was perfectly willing to accept any arrangement between the EEC and Spain and Israel which was
consistent with the rules of the Genera Agreement. It was only asking that these rules be scrupulously
respected. In no way did his Government intend to call into question the basic concept of the EEC
itself or of its proposed enlargement or to treat these particul ar agreements morestringently than others.
The United States was of the view that the EEC agreements with Spain and Isragl did not respect the
rulesof GATT and that benefits accruing to the United Statesunder the General Agreement were being
nullified and impaired by these agreements. His Government consequently intended to request
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consultations with the European Economic Community, Spain and Isragl under the provisions of
paragraph 1 of Article XXIII to be held at an early date.

78.  The Council noted the differences of view expressed on the legal issues involved and noted
the willingness of the parties to the Agreement to provide regularly information on the operation of
the Agreement. The Council adopted the report. (C/M/73)

79.  Thelast communication from the parties regarding the status of the Agreement is contained
in L/5516 of 1 July 1983. It is noted therein that the bulk of Spain's industrial products enter the
Community without quantitativerestrictions. Inrespect of nearly al of itsimportsof industrial products
from Spain, theCommunity appliesatariff reduction of 60 per cent. Most Spanishagricultural products
enjoy a tariff reduction upon import into the Community, varying according to the product between
a 25 per cent reduction and duty-free admission. Since 1 January 1977 Spain, for its part, has been
applying reductions in customs duty of between 25 and 60 per cent in respect of the bulk of itsimports
of industrial products originating in the Community. For productsunder quantitativerestriction, Spain
opens annua quotas vis-a-vis the Community. For agricultura products listed in Annex Il to the
Agreement, Spain grants the Community tariff reductions of between 25 and 60 per cent; in the case
of butter and dairy products, it has undertaken to purchasein the Community, on normal market terms,
a part of its tota annual imports. The negotiations for the admission of Spain to the European
Communities began officially on 5 February 1979. Since 1 January 1981 there has been autonomous
implementation of aprotocol that takes account of the accession of Greeceto the European Community.

Tunisia

80.  The Agreement of Association between the European Economic Community and Tunisiawas
signed on 31 March 1969 and entered into force as of 1 September 1969.

81.  On 11 July 1969 the EC notified the CONTRACTING PARTIES of this Agreement, the full
text of which was circulated on 22 September 1969 (L/3226/Add.1 and Corr.1). A working party
was set up by the Council at its meeting of 23 July 1969 to examine the provisions of this Agreement
(asswell asasimilar EC Agreement with Morocco) in thelight of therelevant GATT provisions. The
working party met on 3-4 February and 16-17 March 1970.

82.  Please refer to paragraphs 60 to 62 for relevant extracts from the discussion and conclusions
of thisworking party, to paragraphs 63 to 65 for Council discussion of the report of the working party
on Tunisaand Morocco (L/3379, BISD 185149-158), and to paragraph 66 relating to the implementation
of the Agreements.

83.  The EEC notified to the GATT under Article XXIV:7 the text of a Protocol between Tunisia
and the EEC conseguent on the accession of new member States to the EEC. The text was circul ated
on 26 October 1973 (L/3940).

84. A new Cooperation Agreement between the European Economic Community and Tunisiawas
signed on 25 April 1976 and entered into forceon 1 November 1978 with effect from 1 January 1979.
On the same day, an Interim Agreement was aso signed which implemented the trade provisions of
the Cooperation Agreement as of 1 July 1976.

85.  Atthemeeting of the Council on 14 June 1976 the CONTRACTING PARTIES wereinformed
that these Agreements had been signed, the texts of which were circulated on 9 July 1976 (L/4379).
A working party was set up by the Council at its meeting of 17 September 1976 to examine the provisions
of the Agreements in the light of the relevant GATT provisions. The working party met on 3 and
17 October 1977.
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86.  This Working Party was separate from the working parties established to examine the EC
Cooperation Agreement with Algeriaand Morocco, respectively. However, these Agreements, being
similar, werediscussed moreor lesstogether. Accordingly, pleaserefer to paragraphs 3to5for relevant
extracts from the discussion and conclusions of the Working Party and to paragraph 6 for Council
adoption of the report of the Working Party on Tunisia (L/4558, BISD 24S5/97-106). Similarly the
last communication regarding the application of the Cooperation Agreement between the EEC and Tunisia
also related to the EEC agreements with the other Maghreb countries. Please refer to paragraph 7
for relevant extracts from this communication.

Turkey

87.  The Agreement establishing an Association between the European Economic Community and
Turkey was signed in Ankara on 12 September 1963 and entered into force as of 1 December 1964.
The Agreement provided for three stages: (i) apreparatory stageof aroundfiveyears; (ii) atransitional
stage of twelve years, and (iii) afinal stage.

88.  The partiescommunicated thetext of the Agreement to the GATT on 20 February 1964, (L/2155),
which was circulated on 12 March 1964 (L/2155/Add.1). A working party was set up by the Council
at its meeting of 28 May 1964 to examine the provisions of the Agreement in the light of the relevant
GATT provisions. The working party met on 21-25 September 1964.

89.  The representatives of the Community and of Turkey considered that the provisions of the
Agreement were not inconsistent with paragraphs 5to 9 of Article XXIV. They maintained that the
Agreement taken as awhole was " an interim agreement leading to the formation of a customs union"
in the sense of Article XXIV:5 and that in accordance with paragraph 5(c), it contained a plan for the
formation of a customs union "within a reasonable length of time".

90. Two members of the working party took the view that the Agreement did not provide a precise
plan and schedule, that the preparatory and transitional stages were of uncertain duration and might
be extended over too long a period; and that further, there was no certainty that the customs union
would be consummated. Some members had serious misgivings with respect to the effects of the
Agreement on their own interests. Other members of the working party considered they needed more
timebeforegiving their opinions; while some preferred to wait for the session of the CONTRACTING
PARTIES before making observations.

91. In these circumstances, the working party considered it appropriate to confine its report to
recording the information, clarifications and arguments which had been put forward
(L/2265, BISD 13S5/59-64).

92.  During the consideration of the report by CONTRACTING PARTIES at their twenty-second
session in March 1965, inter alia, the United States suggested that the CONTRACTING PARTIES
should take no action but keep the matter under review in the light of new information to be provided
by the parties (SR.22/9 p. 110). The CONTRACTING PARTIES agreed:

"(@) to adopt the report of the working party;

(b) to note the diverging views which exist with regard to the compatibility of the Ankara
Agreement with the General Agreements;

(© to note that the parties to the Agreement are prepared to provide further information
on the plan and schedule for the formation of the customs union and, in particular, to
provide the text of the Additional Protocol;
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(d) to keep the matter on the agenda of the CONTRACTING PARTIES, so that at any time
when any contracting party feels that it would be useful to resume the examination of
the provisions and implementation of the Agreement, it could bring the matter forward
for discussion either during the course of asession or at a meeting of the Council which
would aso have the authority to submit the matter to a working party if so requested,;

(e to note that this would not preudice the responsibilities of the CONTRACTING
PARTIES under the General Agreement nor the rights of individual governments under
relevant provisions of the GATT". (SR.22/11 p. 125).

93.  AnAdditional Protocol and an Interim Agreement were concluded betweenthe EEC and Turkey
on 23 November 1970 and 27 July 1971, respectively and entered into force on 1 January 1973 and
on 1 September 1971, respectively.

94.  Thepartiesnotified to the CONTRACTING PARTIES thetexts of the Additional Protocol and
of the Interim Agreement and its Final Act in September 1971 (L/3554 and Add. 1 and Add.2 thereof)
pursuantto Article XXIV:7(c) and paragraph (c) aboveof theconclusionsadopted by CONTRACTING
PARTIES earlier. Inthe view of the parties, the Association had moved on to the transitiona stage
and the Additional Protocol defined the rhythm and modalities during this stage with a view toward
the redlization of the fina objective of a customs union as had been provided for in the Ankara
Agreement. Atitsmeeting of 6 October 1971, the Council decided to set up aworking party to examine
the provisions of the Additiona Protocol and Interim Agreement (C/M/73). The working party met
in September 1972.

95. In the report of the working party, it was noted that there had been differences of views
concerning the consistency of some provisions of the Additiona Protocol with Article XXIV. The
partiesto the Agreement, supported by other membersof theworking party, asserted that the Additional
Protocol fully met the requirements of Article XXIV. They were of the view that the difference in
the stage of development between Turkey and the EEC should be given adequate consideration. In
this connection, therepresentative of Turkey referredin particular to the special situation of developing
countries as provided for in Part V.

96.  Somemembersof theworking party, however, questioned whether the period for the formation
of the customs union could be considered a "reasonable length of time", expressed doubts on the
appropriatenessof therequirementsapplicabletoagricultural products, and criticized thediscriminatory
remova of quantitative restrictions and import deposits.

97. It was noted that in accordance with Article XXI1:1 the parties would give sympathetic
consideration to representations made by contracting parties (L/3750, BISD 195/102-109).

98.  During the consideration of the report of the working party by the Council at its meeting of
25 October 1972, inter alia, the United States indicated that its views were set forth in the report.
TheCouncil adopted thereport and agreed to other conclusionsalongthelinesof thoseagreedtoin 1965
and referred to above, with the exception of paragraph (d) (C/M/81 p. 10).

99.  On30Junel973, theEEC and Turkey signed a Supplementary Protocol consisting of adaptation
and transition measures designed to extend the Association to the enlarged Community of the Nine.
They also signed an Interim Agreement which implemented as of 1 January 1974, the trade provisions
of the Supplementary Protocol pending itsretification. The texts of these instruments were communicated
to the GATT and circulated on 17 January 1974 (L/3980).
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100. Atitsmeeting of 28 March 1984, the Council set up aworking party to examinethe provisions
of these instruments. The working party met on 25 and 27 September 1974.

101. The parties to the Agreement supported by some members of the working party, held the view
that the Supplementary Protocol conformed fully with the provisions of Article XXIV. The parties
considered that the Supplementary Protocol was a further step towards Turkish adherence to the European
Union and did not change the substance of the earlier instruments between the EEC and Turkey which
had been submitted earlier to GATT procedures. The modalities and time period foreseen for the
progressiveformation of acustoms union were based on aredlisti c assessment of the difference between
the levels of development of the parties.

102. However, other membersof theworking party wereof theview that the Supplementary Protocol
asit now stood did not conform fully to the requirements of Article XXIV. In thisconnection, certain
members referred to the length of the transition period (twelve years in principle with the possibility
of twenty-twoyears, and with respect to certain productsevenlonger), theabsence of aplan and schedule
for the elimination of dutieson agricultural products, and the possibility of adiscriminatory application
or removal of quantitative restrictions.

103. Theworking party limited itself to reporting the opinions expressed (L/4086, BISD 215108-112).
104. The Council adopted the report on 21 October 1974, without comment (C/M/100).

105. The last communication from the parties regarding the status of the Association is contained
in L/5389 of 22 October 1982. It isnoted therein that as regards theindustrial sector, the Agreement
provides for the exemption of customs duties or equivalent charges on imports of Turkish industrial
products into the Community, with the exception of certain petroleum and textile products (duties on
which to be eliminated over atwelve-year period from 1973 to 1985). In the agriculturd sector, the
EEC took on 1 January 1981, the first step in eliminating progressively customs duties on imports
of agricultura products originating in Turkey: an abolition of al duties not exceeding 2 per cent and
a 30 per cent reduction on al other duties. The second phase, starting on 1 January 1983, provides
for a60 per cent reduction of duties. There areQuantitative conditionsor seasonal calendarsfor certain
products. Owing to economic difficulties, Turkey has had to postpone the tariff reductions envisaged
in favour of the EEC and the alignment of its customs tariff with the Common Customs Tariff.





